Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: Honorable, ALLAN B. WEISS | AS PART 2
Justice

UNI QUE MARBLE & GRANI TE ORG. CORP. ,
| ndex No: 15185/ 05
Pl ai ntiff,
Motion Date: 4/19/06
- agai nst -
Mbtion Cal. No.: 29
HAM L STRATTEN PROPERTI ES, LLC.

Def endant .

The foll owi ng papers nunbered 1 to 18 read on this notion by
plaintiff and cross-notion by defendant for summary judgnent.

PAPERS

NUVBERED
Notice of Motion-Affidavits-Exhibits .......... 1-9
Menorandum of Law in Support................... 10 - 11
Notice of Cross-Mdtion-Affidavits-Exhibits .... 12 - 16
Answeri ng- Reply Menorandumof Law.............. 17 - 18

Upon the foregoing papers it is ordered that the plaintiff’s
notion for summary judgnent on its claimfor specific performance
is granted to the extent that the defendant shall execute and
deliver two copies of the “Purchase Agreenment” within 30 days of
service of a copy of this order with notice of entry. The
plaintiff’s application for an inquest and determ nati on of
damages i s denied. The parties have not conpleted discovery with
respect to damages. The defendant’s cross-notion is denied.

On April 1, 2004 the plaintiff as tenant and defendant as
| andl ord entered into a | ease of the prem ses known as
83-29 9th Street, Long Island GCty, N Y. The | ease al so granted
the tenant an option to purchase the prem ses in accordance with
the ternms and conditions of a Contract of Sale attached as
Exhi bit C and | abel ed “Purchase Agreenent.” The | ease provi ded at
Par. 43 that if the lease is in full force and effect and there
is no material default under the |l ease at the tinme of the
exercise of the option and at the tinme scheduled for the closing
of title, the tenant shall have the right and option to purchase



the property. “The tenant shall exercise [the] option by
executing and delivering to Owmer four (4) counterparts of the
Contract on or before May 31, 2005, TIME BEI NG OF THE ESSENCE
with respect to such date.”

By letter dated January 6, 2005 plaintiff’s real estate
attorney sent the defendant’s attorney a letter notifying
defendant that the plaintiff has elected to exercise the option.
The attorney requested that defense counsel advise whether he
will forward four(4) “clean” counterparts of the “Contract of
Sale” or if plaintiff should execute four counterparts of Exhibit
Cto the Lease. Having received no response, plaintiff’'s
attorney, on January 14, 2005 sent defense counsel four executed
counterparts of Exhibit C, “Purchase Agreenent” together with a
check for the down paynent. Despite plaintiff’s counsel’s
repeat ed demands that defendant execute the Contract, and defense
counsel’s assurances that it would be done, the defendant never
execut ed the Purchase Agreenent. On March 31, 2005 plaintiff’s
attorney faxed a letter to defense counsel notifying himthat
begi nning April, 2005 the plaintiff would be sending the nonthly
rent paynents to plaintiff’'s attorney to be held in escrow
pendi ng the defendant’s execution of the Purchase Agreenent.

The def endant never executed the Purchase Agreenent, nor did
it reject the plaintiff’'s exercise of the option and return the
down paynent. Plaintiff comenced this action for specific
performance and for nonetary danages caused by the defendant’s
refusal and delay in conplying. Plaintiff now noves for sunmmary
judgnent in its favor for an order directing the defendant to
conply with the Lease/ Purchase option and schedul i ng an inquest
for the determ nation of the anount of plaintiff’ s damages.

The plaintiff has submtted sufficient evidence to
establish, prima facie, its entitlenment to summary judgnent.
Alvarez v. Prospect Hosp., 68 NY2d 320 [1986]; Wnegrad v New
York Univ. Med. Ctr., 64 Ny2d 851, 853 [1985]; Zukerman v City of
New York, 49 Ny2d 557, 562 [1980].) It is undisputed that in
January, 2005 plaintiff was not in default in any provision of
the | ease/ option agreenent and the plaintiff, through his
attorney provided tinmely notice of the its intention to exercise
the option. It is also undisputed that the defendant failed to
respond to the plaintiff’s request to remit a “clean” Contract of
Sal e for execution and exercise of the option. As a result
plaintiff, “BY: John Manasakis”, tinely executed and delivered a
counterpart of the Purchase Agreenent annexed to the | ease.
Where, as here, the novant has established its entitlenent to
sumary judgnent, the party opposing the notion nust denonstrate
by adm ssi bl e evidence the existence of a factual issue requiring
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atrial of the action. (Wnegrad v New York Univ. Med. Ctr., 64
NYy2d 851, 853 [1985]; Zukerman v City of New York, 49 Ny2d 557,
562 [1980].) This the defendant failed to do.

In response to the plaintiff’s notion, defendant cross-noves
for summary judgnment dism ssing the conplaint arguing (1)that the
tenant, Unique Marble & G anite Org. Corp. (hereinafter Unique)
never exercised the option because the Purchase Agreenent was
executed by John Manasakis individually rather than in his
corporate capacity as president of Unique, (2) that plaintiff has
no right to exercise the option because of its non -paynent of
rent , and (3) that there was a failure of consideration in that
a Restraining Notice served upon defense counsel on June 20,

2005, precluded rel ease of the down paynment thus nmaking it
i npossi ble for plaintiff to close.

The defendant’s claimthat the plaintiff did not exercise
t he option because the Purchase Agreenent was signed by John
Manasaki s in his individual capacity is without nerit. Al though
the | ease/ option agreenent grants the “tenant” the option, the
Purchase Agreenent specifically names John Manasakis as the buyer
on the title page. Mreover, the Purchase Agreenent and the | ease
were prepared by the defendant and any inconsi stencies or
anbiguities created by these docunents nust be construed agai nst
the defendant. (See, Matter of Cowen & Co. v. Anderson, 76 N.Y.2d
318, 323 [1990]; Reckess v. Goldman, 12 AD3d 658, 659 [2004].)
Fut hernore, even accepting defendant’s claimthat only the tenant
coul d exercise the option, the manner in which the Purchase
Agreenment was signed sufficiently indicates John Manasaki s’
representative capacity.

Equal |y unavailing is the defendant’s argunent that the
plaintiff has no right to exercise the option because it is in
default under the | ease for non-paynment of rent. Under the
circunstances in this case, the defendant cannot avoid its
obligation to sell as agreed in the | ease/ opti on agreenent based
upon the plaintiff’s alleged failure to pay rent. The plaintiff
paid rent to the defendant up until March 31, 2005. The
plaintiff’s paynment of rent into escrow began over two nonths
after it exercised the option and only as a response to
defendant’s continued failure to execute the Purchase Agreenent.

Ceneral ly, upon the exercise of an option to buy |eased
prem ses contained in a |l ease, the tenant becones a purchaser in
possession and the landlord tenant relationship term nates,
unl ess the parties intend otherw se. (See, Fulgenzi v. Rink, 253
AD2d 846 [1998]; Barbarita v. Shilling, 111 AD2d 200 [1985].) The
intention of the parties may be expressed by a provision in the

-3-



| ease agreenent or may be inferred fromvarious factors including
the terms of the | ease or option and the conduct of the parties.
(Barbarita v. Shilling, supra at 202 citing Rae v. Courtney, 250
NY 271 [1929].) Although the | ease/option agreenent is anbi guous
in this regard, the plaintiff’s conduct of paying rent after it
exercised the option and then depositing it in escrowwth its
attorney, is sufficient evidence of the intent of the parties
that the |l ease remain in effect until closing of title. Wile
technically placing the rent in escrowis a default, it is no bar
to granting summary judgnent to the plaintiff. The plaintiff was
not in default when the option was exercised and the plaintiff
can cure the existing default, if any, prior to the closing so as
to conply with the | ease/option provision insofar as it provides
that plaintiff nust not be in default at the tinme schedul ed for

cl osing (enphasi s added).

Nor may defendant avoid its obligation based on its claim of
failure of consideration due to the restraining notice. Until
such time as the closing is to take place, the defendant is not
entitled to the down paynent and no inability to perform exists.

Dated: May 17, 2006
D# 25



