MEMORANDUM

SUPREME COURT: QUEENS COUNTY

| A PART: 19

---------------------------------- X BY: SATTERFI ELD, J.

CYPRESS HI LLS CEMETERY, | ndex No.: 3267/03
Mbtion Date: 7/9/03
Motion Cal. No: 7

Pl ai ntiff,
- against -
CITY OF NEW YORK, et al.

Def endant s.

Inthis actionto determne clainms to real property under
Article 15 of the Real Property Actions and Proceedi ngs Law and for
other related relief, Cypress Hlls Cenetery (Cenetery) seeks to
enjoin defendants frominterfering wwth its right-of-way over two
bridges (Bridges) and a tunnel /under pass (Underpass) and to direct
the Gty of New York to maintain these thoroughfares during the
pendency of this action. Defendants cross-nove to di sm ss pursuant
to CPLR 3211(a)(1) and (7).

The Cenetery is the owner of real property located in
bot h Queens and Kings Counties. |In connection with the devel opnent
of the Interborough Parkway currently known as the Jacki e Robi nson
Par kway (“Parkway”), defendants obtainedtitle to the |land passing
t hrough the Cenetery by em nent domain. As a result, the Cenetery
was divided into two parcels. During the construction of the
Parkway in the 1930's, the Gty of New York built the Bridges and
Under pass whi ch provi de access between the separate tracts at its
expense. These structures have been in use for nearly 70 years.

The Cenetery’s general office is |ocated on the southern parcel and



the service garage housing its equipnent is situated on the
northern parcel. The Bridges are primarily utilized by visitors,
vehicl es and Cenetery equi pnent to conduct the operations of the
Cenetery.

On June 21, 1990, the New York Gty Departnent of
Transportation notified the Cenetery that it would reconstruct the
Bridges using City funds, w thout conceding its ownership or |egal
responsibility for repairs or rehabilitation. It was further
stated that the Cenetery would renmai n responsi bl e for maintaining
t he roadbeds. Thereafter, by letter dated April 9, 2002, the City
indicated that no docunentation existed which delineated
mai nt enance responsibilities for the Bridges. | nasmuch as the
traffic using the Bridges was private benefitting only the
Cenetery, the use of public funds was deened i nappropriate. Due to
the condition of the Bridges, denolition of these structures was
recommended. No action has been contenplated with respect to the
Under pass.

The court will initially address the cross notion for
dismssal as it may be dispositive of this action. On a notion to
di sm ss, a chall enged pl eadi ng nust be liberally construed and the
court nust accept as true the material allegations of fact and

determ ne whether a cause of action cognizable at |aw exists.

(Pol onetsky v Better Honmes Depot, 97 Ny2d 46; Leon v Martinez, 84

Ny2d 83.) A dismssal my be warranted if affidavits or
docunent ary evidence concl usively dispose of plaintiff’s claimas

a matter of law. (Held v Kaufman, 91 Ny2d 425.)




Plaintiff has withdrawn its claim of an easenent by
prescription based on the Cty' s admtted consent to use the
Bri dges. The remaining causes of action seek to establish an
easenent by inplication or necessity, and an unlawful taking in
violation of the Emnent Domain Procedure Law and as well as
injunctive relief.

Def endants as servient owners of the Bridges would
ordinarily have no duty to maintain an easenent for the benefit of
a dom nant estate, in the absence of an agreenent to the contrary.

(See, Tagle v Jakob, 97 Ny2d 165; Raskin v Crown-Kingston Realty

Assocs., 254 AD2d 472.) However, the events upon which this action
are premsed occurred in the 1920's and 1930's. Essenti al
docunents relating to the condemation proceedings, t he
construction of the Bridges and any formal agreenents which m ght
establish the obligation of the parties wth respect to the
mai nt enance of these structures have not been presented. As a
result, the nature of the Cenetery’s interest in the Bridges cannot

be resolved in this procedural context. (See, Elzer v Nassau

County, 111 AD2d 212.) Disclosure is required to conpile a
conplete record and to investigate the factual circunstances
pertaining to the use and necessity of the Bridges. Thus, at this
juncture, the conplaint is deened sufficient to wthstand
dism ssal. Defendants are granted 30 days after service of a copy
of this order with notice of entry to serve a responsi ve pl eadi ng.

As to the request for injunctive relief, plaintiff nust

establish the |ikelihood of success on the nerits, irreparable



injury and the balancing of equities inits favor. (Aetna Ins. Co.

v_Capasso, 75 Ny2d 860, 862; WT. Gant Co. v Srogi, 52 Ny2d 496.)

VWhile plaintiff’s ultimte success on the nerits cannot presently
be determned, in the absence of injunctive relief staying the
denolition of these structures, a later judgment in plaintiff’s

favor will be rendered ineffectual. (See, Board of Mjyrs. of 235

East 22" St. Condominiumyv Lavy Corp., 233 AD2d 158.) Under these

ci rcunstances, the equities lie in favor of preserving the status

quo. (See, Elizabeth Street Inc. v 217 Elizabeth Street Corp., 301

AD2d 481; Hicksville Props., LLC v Wl Il enhaupt, 268 AD2d 407.)

Accordingly, injunctive relief is granted only to the
extent that defendants are stayed from denolishing the subject
Bridges during the pendency of this action unless necessary to
avoid a situation of inmm nent and i medi ate danger to the public.
The foregoing relief is conditioned upon plaintiff providing an
undertaking in accordance with CPLR 6312. The standard to be
applied in fixing the undertaking is an anount that is rationally
related to the damages the nonnoving party mght suffer if the
court later determines that the relief should not have been

granted. Bennigan's of New York, Inc. v. Geat Neck Plaza, L.P.

223 A.D.2d 615; Sportsplex of Mddletown v. Catskill Reqiona

Of-Track Betting Corp., 221 A D.2d 428. As a general rule

however, the amount is fixed by the court after a hearing held for

such purpose. Peron Restaurant Inc. v. Young & RubicamlInc., 179

A. D 2d 469; Tinmes Square Stores Corp. v. Bernice Realty Co., 107

A.D.2d 677.



Therefore, the parties are directed to appear before this
Court on Wednesday, Septenber 10, 2003, at 10:30 a.m, for a
hearing on the fixing of the amobunt of the undertaking. Copies of

this order are being sent to counsel for the parties by facsimle.

Settl e order.

DATED: AUGUST 7, 2003

J.S. C



