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Plaintiff’s notion for an order seeking, inter alia, that the
def endant nane his infant daughters as irrevocable beneficiaries with
plaintiff as trustee of the Individual Retirenment Account (“IRA")
mai nt ai ned by defendant, and for attorney’ s fees, and defendant’s cross-
notion seeking, inter alia, that the defendant may take his infant
daughters as a deduction on his incone tax returns and for attorney’s
fees are disposed of as foll ows:

As to the branch of the notion seeking defendant to nanme his
daughters as irrevocabl e beneficiaries with plaintiff as trustee of the
IRAwWth plaintiff as trustee; on July 9, 2001, the parties herein, in
open court, entered an oral agreenment stipulating to the terns of the
settlenment of their divorce proceedi ng concerning equitable distribution
and child support. Pursuant to the terns of that stipulation, the
parties agreed that, with respect to defendant’s |ife insurance policy:

[ Def endant] acknow edges that he currently has insurance

on his life with a death benefit of $300,000. 00. He
agrees that he will make the children parties irrevocabl e

1



beneficiari es of that $300, 000. 00 policy and continue to
pay for it wuntil emancipated with the wfe being
desi gnated as trustee.

Further pursuant to the terns of said stipulation, the
parties agreed that, with respect to the | RA defendant inherited
fromhis father:

the children of the parties equally wll designate
irrevocably as beneficiaries of that IRA so that there
will be an extra $400, 000.00 paid out if that was to be

paid out today for exanmple. |If however, the anmount in
that I RA ever is $200,000.00 or less, then M. Goodman
agrees he wll forthwith notify Ms. Goodman and

i medi ately obtain an additional $200,000.00 policy
namng the children in the parties equally as
beneficiaries until they are all emanci pated.

Plaintiff avers that defendant has thus far failed to offer
any docunentary evidence that he has conplied with these terns of
t he stipul ation.

Def endant argues, essentially, that his interpretation of the
above | anguage requires only that he maintain a certain avail able
bal ance and that the critical terns of the agreenent relate to
t he actual dollar anobunt available to the children as opposed to
his prom se to designate them as beneficiaries of the |IRA
Def endant further asserts that the actual manner in which he
achi eves that goal, through an increased life insurance policy or
mai nt enance of the IRA is secondary. Additionally, defendant
asserts the stipulation does not require that he even maintain
the RA. Therefore, defendant contends that he has conplied with
the ternms of the stipulation by increasing the value of his life
i nsurance policy to $200, 000. 00 when the IRA"s value fell bel ow
$200, 000. 00

The court is not persuaded by defendant’s argunent.
It is well settled that a stipulation nmade in open court is the
equi val ent of a contract (CGoldbard v. Enpire State Mut. Life Ins.
Co., 5 A D.2d 230) whose provisions are binding and enforceable
(Yonkers Fur Dressing Co. v. Royal Ins. Co., 247 N Y. 435).
Further, contract interpretation is the province of the court,
and an unanbi guous contract is to be interpreted in accordance
with its clear |anguage (see, Snug Harbor Sg. Venture v. Never
Hone Laundry, 252 A.D.2d 520). There is no text in the July 9,
2001 agreenent that would tend to nake defendant’s obligation to
designate the children as irrevocabl e beneficiaries of the IRA
contingent upon failure to increase his |ife insurance coverage.
However, the | anguage of the stipulation does not require that
plaintiff make defendant the trustee of said IRA, but only of the
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life insurance policy.

Accordingly, plaintiff’s notion to direct defendant to nane
his i nfant daughters as irrevocabl e beneficiaries with plaintiff
as trustee of the IRA nmaintained by defendant is granted only to
the extent that plaintiff is ordered to nanme his infant daughters
as irrevocabl e beneficiaries of the IRAwWthin 20 days of the
date of this order.

As to that branch of plaintiff’s notion for counsel fees;
the stipulation entered between the parties on July 9, 2001
provi des that:

Wth respect to counsel fees, upon default, both parties
agree if either one of the defaults on any obligation set
forth in this agreenent and the other side brings an
action to enforce the terns of this agreenent and does so
successfully . . .the party in default wll pay all of
the reasonable costs and expenses of that enforcenent
proceedi ng i ncludi ng reasonabl e counsel fees.

Accordingly, as defendant failed to conply with a
significant termof the July 9, 2001 stipulation thus requiring
plaintiff to nove for the relief herein, defendant is ordered to
pay counsel fees to plaintiff in the sumof $2,000.00 within 30
days of the date of this order

As to defendant’s cross-notion for an order permtting him
to take the infant issue as deductions on his incone taxes;
plaintiff opposes defendant’s request for the above relief,
arguing that, as the July 9, 2001 stipulation is silent to the
i ssue of tax benefits, the Internal Revenue Code requires that
the custodi al parent be given the benefit of any avail able tax
deducti on.

The I nternal Revenue Code, 26 U S.C. A 8 152, states in
pertinent part that:

(1) Custodial parent gets exenption.--Except as

ot herwi se provided in this subsection, if--

(A) a child (as defined in section 151(c)(3)) receives
over half of his support during the cal endar year from
hi s parents--

(i) who are divorced or legally separated under a
decree of divorce or separate nmaintenance,

(ii) who are separated under a witten separation
agreenent, or
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(ti1) who live apart at all tinmes during the last 6
mont hs of the cal endar year, and

(B) such child is in the custody of one or both of his
parents for nore than one-half of the cal endar year
such child shall be treated, for purposes of subsection
(a), as receiving over half of his support during the
cal endar year fromthe parent having custody for a
greater portion of the calendar year (hereinafter in
this subsection referred to as the "custodial parent").

(2) Excepti on where custodi al parent rel eases claim
to exenption for the year.--A child of parents

descri bed in paragraph (1) shall be treated as having
received over half of his support during a cal endar
year fromthe noncustodial parent if--

(A) the custodial parent signs a witten declaration
(in such manner and formas the Secretary may by
regul ati ons prescribe) that such custodial parent wll
not claimsuch child as a dependent for any taxable
year beginning in such cal endar year, and

(B) the noncustodial parent attaches such witten
declaration to the noncustodial parent's return for the
t axabl e year begi nning during such cal endar year.

The Internal Revenue Code is clearly controlling on this
i ssue. As defendant has not provided evidence of the above
referenced decl aration, defendant’s notion to permt himto take
the infant children as a tax deduction is deni ed.

The branch of defendant’s notion for counsel fees is denied.

The court need not address the bal ance of the notion and
cross notion as those issues were resol ved between the parties by
a stipulation dated Decenber 3, 2002.

A copy of this order has been mailed to the parties and/or
their respective counsel

Dat ed: January , 2003

DARRELL L. GAVRIN, A J.S.C



