MEMORANDUM

SUPREME COURT: QUEENS COUNTY

| A PART: 16

__________________________________ X

KEW FOREST NEI GHBORHOOD

ASSCCI ATION, INC., et al. | NDEX NO. 26289/ 99
BY: SCHM DT, J.

- against -

DATED: MAY 16, 2000

RI TA LI EBERMAN, et al.

___________________________________ X

In this declaratory judgnent action plaintiffs seek to
enj oi n defendants from proceeding with any further construction on
property |ocated at 77-16 Kew Forest Lane, Forest Hills, New York
(hereinafter "77-16") and to require the construction site be
secured to permt safe passage by pedestrians and vehicl es. By
separate notice of notion defendants nove to dism ss the conpl ai nt
based upon plaintiffs' lack of capacity to sue, failure to include
a necessary party, and failure to state a cause of action agai nst
def endant Joseph Li eber man.

Def endants Rita Li eberman and Al bert Mushi bayev pur chased
t he subj ect property by deed dated Novenber 10, 1998. The property
included a single famly hone that was denolished in My 1999.
Def endants, thereafter, began construction of a seven story
building to be conprised of 15 residential wunits and nedical
offices on the ground floor. Plaintiffs seek to enjoin
construction of the proposed building on the basis of restrictive
covenants inposed by a conmon grantor in all deeds in the subject

nei ghbor hood.



This court wll initially address that branch of
def endants' cross notion which is prem sed on the contention that
both plaintiffs lack the capacity to mintain this action.
Plaintiff Tina Chan and her husband own a hone directly across the
street from77-16 and t he Kew For est Nei ghborhood Associ ati on, Inc.
(hereinafter "Association") is a not-for-profit corporation forned
for the purpose of nmaintaining the residential character of the Kew
Forest nei ghborhood. There are 27 nenbers in the Association. The
subject area is defined as, Queens Boulevard to the North, Union
Turnpi ke to the East, Austin Street to the South and 76th Drive to
the West (hereinafter the "Neighborhood"). Sixty-six parcels in
this area, sixty-five of which are now single famly hones, were
comonly owned by Kew Gardens Corp., and conveyed wth the
follow ng restrictive covenant that states in pertinent part:

[NNeither the party of the second part,
nor its successors or assigns, will erect
on said premses or permt to be erected
t hereon, without the witten consent of
the party of the first part, any sign, or
any fence, wall or simlar structure or
any building intended for the occupation
of nore than one famly or househol d, or
any building nearer than twenty feet, or
any barn, stable or other outhouse nearer
than forty feet to the line of any
street, road or park laid out, or which
may be laid out wupon the property
enbraced in said map ... and further,
that the present covenants on the part of
the party of the second part, shall run
with the land intended to be affected
hereby, and nay be enforced by action,
i njunction or otherw se.

This covenant appears in the 1922 indenture between Kew Gardens

Corporation and E. Edward Day for the 77-16 parcel . A subsequent



recorded docunent dated July 2, 1924 between Kew Gardens
Cor poration and E. Edward Day i ndicates that a private dwelling had
been placed on the property with an open porch or piazza in
violation of the 20 foot setback. Upon application of E. Edward
Day the grantor consented to the location of this structure, but
limted this consent to "the original structure and not to any
ext ensi ons thereof or other building hereafter planned for erection
on said premses." The docunent further provided that "E. Edward
Day, by accepting and recording this consent covenants and agrees
that neither he nor his heirs or assigns will violate any of the
covenants in said forner deed and that the present consent shal
apply only to the present open porch or piazza |l ocated as aforesaid
and not to any future building or buildings erected upon said
prem ses. "

It is defendants' position that the Association is not a
proper party to enforce the restrictive covenant. In Mtter of

Dougl aston G vic Assn. v @Glvin (36 Ny2d 1), which involved the

review of a public zoning ordinance, the court found a
representative associ ati on woul d have standing to assert the rights
of its individual menbers. Ganting standing to the organization
al l ows the expense of chall engi ng zoni ng changes to be spread over
a nunber of property owners placing themin economc parity with
t he devel oper. In evaluating whether a particular group should
have standing, the court considered several factors: 1) the
capacity of the organization to assune an adversary position, 2)

the size and conposition of the organization as reflecting a



position fairly representative of the community or the interests it
seeks to protect, 3) the adverse effect the matter sought to be
reviewed would have on the represented group and 4) whether
menbership in the organization is open to all residents and

property owners in the rel evant nei ghborhood. I n Wst norel and Assn.

v West Cutter Estates, Ltd., (174 AD2d 144), the court applied

t hese factors and granted a representative organi zati on standing to
enforce restrictive covenants which run with the | and. The area

subject torestrictions in Wstnorel and contai ned 320 building lots

and all residents or property owners in the devel opnent were
automatically nenbers of the representative association. The
factors concerning the size and conposition of the organization
were not in issue.

Here, the papers do not state how many parcels the 27
menbers of the Association actually represent. Def endants al so
assert that the Association does not, in fact, represent the
community's interests, in that 23 additional parcels conposed of
apartnent buil dings, condom niunms, a school and other commerci al
property fall within the bounds of the defined Nei ghborhood and
t hat t hese owners and resi dents have not been of fered nmenbership in
the Association. |In light of the record presented, it cannot be
determ ned whether the Association conplies with the factors
enuner at ed above.

Accordingly, that branch of the dismssal notion
pertaining to the Association's standing to pursue this action is

denied wthout prejudice to defendants pursuing disclosure and



asserting an affirmative defense based on this issue. It is noted
that a financial inquiry into an organi zation's resources was not

a factor utilized in Douglaston and defendants are precluded from

seeki ng disclosure on this issue.

Restrictive covenants which are part of a general plan or
schenme of developnent for the benefit of all parcels my be
enforced by an i ndi vi dual owner agai nst any ot her owner that has at

| east constructive notice of the covenant. (Vogeler v Al wn

| nprovenent Corp., 247 NY 131; Landsberg v Rosenwasser, 124 App Div
559). Thus, an individual owner does not |ack |egal capacity or
standing to pursue enforcenent wthin the neaning of CPLR
3211(a)(3). The issue of whether it was the intention of the
grantor to create a general plan of wuniform devel opnent is,
however, a question of fact which nust be established by "cl ear and

definite proof" (Huggins v Castle Estates, 36 Ny2d 427, 432;

West nor el and Assoc. v Wst Cutter Estates, supra) and, therefore,

cannot be resolved in this procedural context.

| nasnuch as Ti na Chan and her husband, H ng Wah Lai, own
their home as tenants by the entireties, she is directed to join
him as a plaintiff in this action and anend the caption and
conpl ai nt accordi ngly.

That branch of the notion which seeks di sm ssal agai nst
Joseph Lieberman is granted. The papers are devoid of any
information which indicate he has a possessory interest in 77-16

warranting his inclusion in this action.



Wth respect to plaintiffs' notion for a prelimnary
i njunction, novants nust establish the |ikelihood of success on the
merits, irreparable injury and the balancing of equities in their

favor. (Aetna Ins. Co. v Capasso, 75 Ny2d 860, 862; WT. G ant Co.

vV _Srogi, 52 Ny2d 496.) As stated previously, a honeowner or
properly constituted Association my seek enforcenent of a
restrictive covenant on the basis of a common plan or schene of

devel opnent. (Westnorel and Assoc. v West Cutter Estates, Ltd.

supra; lrish v Besten, 158 AD2d 867; Graham v Beernnunder, 93 AD2d

254.) Wile a final determ nation rests upon factual evidence not
before the court, an analysis of relevant factors including, the
substance of the restrictions, the |anguage enployed and
def endants' constructive notice of the restrictions by virtue of

their presence in the chain of title (see, Booth v Knipe, 225 NY

390; Huggins v Castle Estates, supra; Ryzuk v Ti nber R dge Hones at

the Whods, 179 AD2d 751; Graham v Beernmunder, supra), indicate

that, plaintiffs have a likelihood of success. (C&., Turner v

Wllianms, 264 AD2d 443.) In the absence of injunctive relief in
this situation, a later judgment in plaintiffs' favor may be

rendered ineffectual. (See, Board of Myrs. of 235 22nd St.

Condom niumv Lavy Corp., 233 AD2d 158.) Thus, the equities lie in

favor of preserving the status quo pending a resolution of this

matter. (Abed v Zach Assocs., 124 AD2d 531; Blake v Biscardi, 52

AD2d 834.)
Accordi ngly, def endant s Rita Li eber man, Al bert

Mushi bayev, their agents and enpl oyees are enj oi ned fromproceedi ng



with any construction of the proposed structure |ocated at 77-16
Kew Forest Lane and are directed to secure the construction site
for safe passage of pedestrians and vehicles. The foregoing reli ef
is conditioned upon plaintiffs filing an undertaking pursuant to
CPLR 6312, which anount is to be fixed in the order to be entered
hereon. Upon settlenent of the order, the parties may submt proof
and recomendations as to the amount of the undert aking.

Settl e one order.
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