Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DUANE A. HART | A PART 18
Justice
__________________________________ X
) | ndex
DARRELL O NEAL,etc., et al. : Nunmber 4143 1998
; Mbt i on
- against - : Dat e Cct ober 16, 2002
NEW YORK ClI TY HOUSI NG AUTHORI TY E Mbt i on

Cal. Nunber _ 28

The follow ng papers nunbered 1 to _16 read on this notion by
defendant New York City Housing Authority for summary judgnent
di sm ssing the conpl aint against it and on this cross notion by the
plaintiffs for summary judgnent on the issue of liability.

Paper s

Nunber ed
Notice of Mdtion - Affidavits - Exhibits ......... 1- 4
Notice of Cross Mdtion - Affidavits - Exhibits ... 5 - 8
Answering Affidavits - Exhibits .................. 9 - 13
Reply Affidavits ..... ... . . . 14 - 15
O her (Memorandumof Law).......................... 16

Upon the foregoing papers it is ordered that:

That branch of the notion by the defendant authority which is
for sunmmary judgnent dismssing the third cause of action asserted
against it is granted. That branch of the plaintiffs  cross notion
which is for summary judgnment on the issue of liability arising
under the third cause of action asserted against the defendant
authority is denied.

Those branches of the defendant authority’s notion which are
for summary judgnent dismissing the first, second, and fourth
causes of action asserted against it are denied. Those branches of
the plaintiffs’ cross notion which are for summary judgnment on the
issue of liability arising under the first, second, and fourth
causes of action asserted against the defendant authority are



deni ed.

(See the acconpanyi ng nenorandum )

Dat ed: January 3, 2003 e

J.S. C
MEMORANDUM
SUPREME COURT: QUEENS COUNTY
| A PART: 18
__________________________________ X
DARRELL O NEAL, etc., et al. | NDEX NO.: 4143/98
BY: HART, J.
- against -
DATED: JANUARY 3, 2003
NEW YORK CI TY HOUSI NG AUTHORI TY
__________________________________ X

Def endant New York City Housing Authority has noved for
summary judgnent dismssing the conplaint against it. The
plaintiffs have cross-noved for sumrary judgnment on the issue of
liability.

The infant plaintiff, Darrell O Neal, born Mirch 14,
1993, resided in Apartnent 8G 4020 Beach Channel Drive, Far
Rockaway, New York, an apartnment building owned by the defendant
aut hority. The building had been conpleted in 1973. Plaintiff
Rel aya Howel |, his nother, had noved into the prem ses in or about

Novenber, 1992. Although the apartnent had been painted and re-

2



pl astered at about that tinme, by 1996 plaintiff Howell allegedly
had conplained to the defendant authority that paint on the walls
was peeling. The defendant authority allegedly told her that there
was no painter available at the tine. On the other hand, the
defendant authority asserts that plaintiff Howell had nade no
conpl aints about the condition of the paint in her apartnent until
after her son tested positive for |ead poisoning.

The plaintiffs allege that the apartnment had peeling
pai nt, paint chips, and dust with |lead content. Plaintiff Howell
had al |l egedly seen her son eating paint chips and plaster. On or
about May 28, 1997, plaintiff Howell took her son for preschoo
testing and |earned that he had an excessive blood |ead |evel
Darrell received treatnment for the condition as an in-patient at a
hospital from May 30, 1997 to June 4, 1997, and, wupon his
di scharge, he did not return to 4020 Beach Channel Drive, but went
to live at his aunt’s apartnent in another buil ding.

According to the defendant authority, the Departnent of
Health (“DOH’) conducted tests at the subject apartnent on May 28,
1997 and June 3, 1997, which were negative. On the other hand, the
plaintiffs contend that the i nspection of May 28, 1997 obtai ned two
positive readings, the first at the right casing of the bathroom
door and the second at a bat hroom pi pe. On Septenber 18, 1997, the
DOH again tested the apartnent and took one positive reading. On

Septenber 25, 1997, the DOH issued an Order to Abate Nui sance to



t he defendant authority. The order reads in relevant part: “an
i nspection conducted by the Departnent of the dwelling unit on the
above date [ Septenber 18, 1997] determ ned that the above dwelling
unit contains | ead based paint with a concentration of |ead equal
to or greater than 1.0 mlligrans of |ead per square centineter,
and which is peeling, and/or |ocated on one or nore wi ndow friction
surfaces, or on another surface that the Departnent has determ ned
to be a lead hazard because of its condition, |ocation, or
accessibility to children, in violation of New York Cty Health
Code Section 173.13(d)(2).” On COctober 9, 1997, the DOCH
reinspected the subject apartnent and subsequently wote to the
def endant authority stating that the violation had not been cured.
On Decenber 29, 1997, the defendant authority perfornmed |ead
abat enent work in the subject apartnent. Subsequent testing showed
negative results.

The defendant authority is entitled to sunmary judgnent
dism ssing the third cause of action asserted against it. (See,

Alvarez v Prospect Hospital, 68 Ny2d 320.) The third cause of

action alleges that the defendant authority did not “imedi ately
abate the dangerous |ead condition” after DOH i ssued a violation.
Since Darrell never returned to the apartnent after his discharge
fromthe hospital, the plaintiffs failed to raise a genuine issue
of fact concerning whether the defendant authority did not

diligently abate the hazardous condition, thereby causing the



infant plaintiff further injury.

Accordi ngly, that branch of the notion by the defendant
authority which is for sunmary judgnent dismssing the third cause
of action asserted against it is granted. That branch of the
plaintiffs’ cross notion which is for sunmary judgnent on the i ssue
of liability arising under the third cause of action asserted
agai nst the defendant authority is deni ed.

In regard to the remaining causes of action asserted
agai nst the defendant authority, sunmary judgnent is not warranted
because there is an issue of fact which nust be tried. (See

Alvarez v Prospect Hospital, supra.)

Al andl ord has a coomon-law duty to nmaintain his property

in a reasonably safe condition. (See, Mejia v New York Gty

Transit Authority, 291 AD2d 225.) A landlord is also under a

statutory duty to aneliorate hazardous | evel s of | ead based paint.
(See fornmer Administrative Code of the City of New York § 27-
2013[ h] [Local Laws, 1982, No. 1 of City of New York [Local Law 1]

[ now Adm ni strative Code § 27-2056.1 et seq.]; Juarez v Wavecrest

Managenent TeamLtd., 88 NyY2d 628.) “Under Local Law 1, |ead-based

pai nt constitutes a hazard when two conditions are present: first,
lead in an ampunt exceeding the stated threshold and second, a
child six years of age or under residing in the apartnment ***.”

(Juarez v Wavecrest Managenent Team Ltd., supra, 646.)

“I'n order to recover damages for an alleged breach of



this [common |aw] duty, the claimnt nust denonstrate that the
| andl ord created, or had actual or constructive notice, of the
hazardous condition which precipitated the injury ***. 7 (Mjia v

New York City Transit Authority, supra, 225; Perez v Bronx Park

Sout h Associ ates, 285 AD2d 402; Leo v M. St. M chael Acadeny, 272

AD2d 145.) Actual or constructive notice of the hazardous | ead
condition is also an elenent of liability arising under Local Law
1. “To be liable for injuries caused by the | ead hazard, then, a
| andl ord nust have actual or constructive notice of both the
hazardous | ead condition and the residency of a child six years of

age or younger.” (Juarez v Wavecrest Management Team Ltd., supra,

646.)

Under all of the circunstances of this case, the
plaintiffs failed to raise a genuine issue of fact pertaining to
whet her the defendant authority had actual notice that the paint
used in their apartnent contained a hazardous |evel of |ead. The
plaintiffs also failed to rai se a genui ne i ssue of fact pertaining
t o whet her the defendant authority had constructive notice that the
pai nt used in their apartnment contai ned a hazardous | evel of |ead.

(Conpare, Abreu v Huang, AD2d : NYS2d , 2001 W

34036242 [ NYAD 2 Dept]; Batts v Intrebor, Inc., AD2d 747

NYS2d 537.) In Chapman v Silber (97 NY2d 9), the Court of Appeals

hel d that “absent controlling legislation, atriable issue of fact

[ pertaining to constructive notice of hazardous |lead paint] is



raised when a plaintiff shows that the landlord (1) retained a
right of entry to the prem ses and assuned a duty to nmake repairs,
(2) knew that the apartnent was constructed at a tinme before
| ead- based interior paint was banned, (3) was aware that paint was
peeling on the prem ses, (4) knew of the hazards of | ead-based
paint to young children and (5) knew that a young child lived in

the apartnent.” (Chapman v Silber, supra, 15.) In the case at

bar, the plaintiffs cannot neet the second branch of this test
because their apartnent was constructed after the tine that |ead-
based interior paint was banned.

However, a landlord is liable for a dangerous condition

regardl ess of notice where he has created it (see, Mejia v New York

City Transit Authority, supra), and, in the case at bar, there is

an issue of fact pertaining to whether the defendant authority
created the defective condition. The defendant authority owned t he
subject building fromthe tinme of its construction. The defendant
authority had hired contractors to paint the plaintiffs’ apartmnent.
Al t hough the defendant authority allegedly required its painting
contractors to use only paint whose |ead content was at a |ega
| evel and al though the apartnment was occupied by tenants who may
have done painting thenselves, nevertheless, the court cannot
conclude here as a matter of law that the defendant authority has
no responsibility for the excessive level of Ilead in the

plaintiffs’ apartnment. “It is well settled that where the facts



permt conflicting inferences to be drawn, summary judgnent nust be

denied***.” (Morris v Lenox H Il Hospital, 232 AD2d 184, 185, affd

90 NY2d 953; Myers v Fir Cab Corp., 64 Ny2d 806.) In the case at

bar, the trier of fact nust decide whether the painters hired by
t he defendant authority actually used proper paint and/or whether
other tenants painted the apartment thenselves using hazardous
pai nt .

Accordi ngly, those branches of the defendant authority’s
notion which are for sunmary judgnent di sm ssing the first, second,
and fourth causes of action asserted against it are denied. Those
branches of the plaintiffs’ cross notion which are for summary
j udgment on the issue of liability arising under the first, second,
and fourth causes of action asserted against the defendant
authority are deni ed.

Short form order signed herewth.



