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MEMORANDUM

SUPREME COURT : QUEENS COUNTY

IAS PART 3 . _

—————————————————————————————— X BY: Justice John A. Milano

Application of Tzifil Realty

Corp., : Index No. 19024/00
Petitioner, ; Motion Date: October 10, 2000

For a Judgment Pursuant to , Motion Cal. No.: 55

Article 78 of the CPLR to
review and annul decision of
the N.Y. State Division of
Housing and Community Renewal

-agailnst-

N.Y. State Division of Hou81ng
and Community Renewal,

Respondent.

In this Article 78 proceeding, petitioner Tzifil Realty
Corp. seeks a Jjudgment vacating the decision and order of
respondent New York State Division of Housing and Community Renewal
(hereinafter "DHCR") dated July 3, 2000, which denied the petition
for administrative review and upheld the processing of the tenant's
complaint as a Fair Market Rent Appeal and confirmed the finding of
a rent overcharge.

Petitioner is the owner of an apartment building known as
43-39 158th Street, Flushing, New York. On February 12, 1985,
Sean L. Friel, the rent-stabilized tenant in apartment 24, filed
a "Complaint of Rent Overcharge and/or Excess Security Deposit"
with the DHCR. Mr. Friel alleged that he moved into the subject
apartment on November 15, 1984 pursuant to a one-year lease, and
paid a monthly rent of $600. Mr. Friel stated that he thought the
rent should be $381 "without windows," and that the landlord had

not yet gotten the consent of the Rental Office to install windows.



Mr. Friel also complained thaf the owner had collected a security
deposit of $1,200 on November 13, 1984, which was more than one
month’s rent. The tenant attached an RR-1 form dated January 7,
1985 that was prepared by the owner. The RR-1 stated that the rent
for the four-room apartment was $256.73 as of April 1, 1984, that
it had been increased to $600 a month due to vacancy decontrol, and
that the current lease expired on December 31, 1984. The tenant
submitted a copy of his lease which had an expiration date of
November 14, 1985, and contained a handwritten insertion, numbered
paragraph 31, which stated "[n]lew bronze aluminum windows will be
installed by the landlord." Mr. Friel submitted his calculations
in support of his claim of a rent overcharge and a receipt dated
November 13, 1984 from Felipe Orner, Tzifil’s managing agent and
attorney, in the amount of $1,800, representing one month's rent
and the security deposit.

The DHCR sent a copy of the tenant's complaint to the
owner on May 17, 1985. The owner, in an answer dated June 4, 1985,
asserted that the complaint should be dismissed because the tenant
failed to allege that the rent was in excess of the fair market
rent; that a review of the rents advertised in the Sunday New York
Times for the area and the speed with which the apartment was
rented was evidence that the rent charged was proper; that the
tenant had incorrectly calculated the rent; that the DHCR rent
formulae is inapplicable to this case; that the owner made
improvements to the apartment; and that the initial fair market
rent agreed upon following the vacancy decontrol lease was clearly
supported and proper. The owner asserted that gince the Friels

2



were not as financially qualified as other applicants for the
apartment, it was agreed that they would pay two months' security,
in order to rent the apartment.

The tenant, in a response filed on June 27, 1985,
asserted that a Mrs. Pardini had lived in the subject apartment for
over 30 years, that she was now deceased, that the apartment went
off rent control and was vacant for about four or five months, and
that Mrs. Pardini had paid a monthly rent of $256.73. Mr. Friel
stated that he informed the landlord that he and his wife were
adopting a baby, and that when they went to see the landlord he was
asked to pay one month's rent and two months' security prior to
making any financial disclosure. The tenant further asserted that
before he got the apartment the landlord telephoned him and asked
for three months' rent in advance and offered to return one month's
security to him at the end of 1985 if he would pay the additional
amount. The owner, in a response filed on July 1, 1985, asserted
that the tenant did not "address the main fact of this situation,
which deals with fair market rent at the time the apartment was
initially decontrolled due to a vacancy." The owner claimed that
the apartment had been vacant for less than a month due to
alterations and improvements before being rented to the present
tenants; that the amount of the controlled rent was misstated; that
the owner rented the apartment to the tenants out of pity because
they were adopting a child; and that the two months' security was
agreed upon because of the apparent insufficiency of the tenants'
income. Mr. Friel and the owner, in a series of respornses

beginning in August 1995 and ending in October 1985, reasserted
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their respective positions. On August 28, 1986, the DHCR requested
that the parties provide evidence of the apartment registration
form for 1984, and a copy of the RR-1 form for this apartment with
proof of service on the tenant. On September 4, 1986, the owner
provided the DHCR with copies of the RR-1 form mailed to the
previous rent control tenant, copies of mailings to the tenants and
the required proof of service. On September 23, 1986, the DHCR
sent the owner an information packet outlining the methods for
determining a Fair Market Rent Appeal (hereinafter "FMRA").
Petitioner was advised that it had the choice of submitting
comparability data or permitting the agency to fix the rent
pursuant to the Special Fair Market Rent Guidelines, and provided
the owner with a copy of the agency's FMRA procedures. On
October 6, 1986, the owner submitted "comparable information" and
asserted that while there were 33 apartments in the building, there
was no comparable apartment to the two-bedroom unit in question.
The owner submitted some information pertaining to the wvarious
apartments, including notices to tenants in apartments 2, 32 and
42; the lease for apartment 23 listing Gold Seal Realty Inc as the
owner; and a copy of invoices for wall cabinets, purchased by a
Mrs. Orner for delivery at a private home. The landlord also
included a bill for 10 aluminum frames for windows which did not
indicate where the windows were installed, a bill for a gas range,
copies of canceled checks from Pimor Associates in varying amounts
to a Raymond Lawlor (three of the checks contain a notation of # 24
[the apartment number], but do not indicate what the checks were
for; two checks for window frames from Pimor Associates dated
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November 15, 1984 for apartment 24; checks from Pimor Associates to
appliance wholesalers and "Law 22" which do not contain any
notations; two checks payable to "Cash" for "new walls and
ceilings" without identifying any apartment and the "revamping of
wood floors apt. # 24," but without corresponding invoices; and an
approved major capital improvement increase for the installation of
a new boiler and burner. On April 6, 1987, the DHCR sent a notice
to the owner stating that if the apartment had remained under Rent
Control, the maximum rent for the apartment in 1984 would have been
$285.49; that based on the data submitted, improvements consisting
of the installation of 10 windows in the amount of $1,760.00, a
range in the amount of $326.60, and two wall cabinets in the amount
of $205.68, there may be a basis for an additional rent allowance;
and that the fair market rent would be determined on the basis of
the 1984 maximum rent increased by the 1984 special guidelines,
plus a fuel cost adjustment and 1/40 of the cost of the
improvements. The owner was advised that this was not a final
determination and was asked to submit the renewal lease for the
subject apartment from November 15, 1985 to date. The owner, in
response dated April 8, 1987, asserted that the agency was ignoring
its data supporting a higher fair market rent, and asserted that
the 1984 maximum base rent set forth by the agency was incorrect.
The owner referred to its earlier submissions and included a copy
of Friel's first lease, a renewal lease for November 15, 1985
through November 14, 1986 with an increased monthly rent of $624,
a renewal lease for November 15, 1986 through November 14, 1987

with an increased monthly rent of $661; and tenant Eng's lease for
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apartment 23 at a monthly rent of $395. On April 14, 1987,
Mr. Friel submitted a response in which he asserted that the
windows were installed after he moved in and not before, and
requested that the DHCR inspect the windows. The tenant stated
that he had received two new cabinets and a stove. On May 13,
1988, the owner, in response to a DHCR notice, again referred to
its earlier submissions and submitted a copy of Friel's leases for
November 15, 1987 through November 14, 1988, at a monthly rent of
$680.80. On October 25, 1990, the DHCR sent the owner another
summary notice which again stated that the maximum base rent for
the subject apartment had it remained under rent control would have
been $285.49 and set forth the improvements made to the apartment
and the basis for determining the fair market rent. 1In a separate
notice dated October 25, 1990, the DHCR stated that
"[alpartments 2, 32 and 42 that you submitted for comparables on
October 9, 1986 are not the same size apartment as the subject
apartment (4 rooms). If there are same size comparable apartments
in the subject line or building, please submit initial lease,
RR-1/DC-2 and proof of service." A fair market package and summary
letter were attached, as well as a notice of the tenant's fair
market rent appeal which informed the owner of the type of data it
was required to set forth, if it chose to submit comparability
data. The owner, in a November 7, 1990 response strenuously
objected to the processing of the tenant's complaint as a FMRA and
requested that the complaint be dismissed as it was filed as a rent
overcharge complaint and not a FMRA. In the event that the

complaint was not dismissed, the owner submitted a comparability
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study, asserting that the three-room apartments in the building
line be accepted as fully comparable; and included adjustments to
the 1984 MBR set forth in the summary notice. Mr. Orner included
copies of checks previously submitted to the agency three vyears
earlier that were payable to Raymond Lawless, which included new
notations that were not on the prior copies, and a check from Pimor
Associates dated December 11, 1984 payable to Action Plumbing for
$135.31 which did not indicate what the payment was for and did not
state where in the building the work was performed. An invoice
submitted by the owner from Action Plumbing & Heating, however,
revealed that the work totaling $135.31 was performed in
apartments 24, 25 and 7. On November 19, 1990, the tenant sent the
DHCR copies of his leases for the premises, including a lease for
November 15, 1989 through November 14, 1990 with a monthly rent of
$761.30, and a lease for November 15, 1990 through November 14,
1991 with a monthly rent of $795.50. On November 26, 1990, the
landlord submitted a supplemental response and enclosed DHCR
records for apartments in other buildings in the same neighborhood
that were neither owned nor operated by petitioner. The owner
sought to have these apartments used as comparables. On
December 14, 1990, the DHCR sent the owner an amended summary
notice stating that the 1984 maximum base rent for the subject
apartment, had it remained rent-controlled, would have been $285.49
and reiterated what improvements had been made to the apartment
that could be included in the rent calculations. The owner, in a
response received by the agency on December 21, 1990, insisted that

the agency had miscalculated the 1984 MBR, that the improvements
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were understated, and asked "when will you address our replies???."
In a letter dated March 6, 1991, the owner complained that the
agency had not addressed its request to dismiss the complaint; that
the agency had failed to address the owner's comparability study;
requested that its comparability study be accepted and further
stated that "[s]hould this comparability study be incomplete in any
respect, please advise us of vyour determinations as to the
submitted data and the reasons therefor."

On April 3, 1991, the Rent Administrator issued an order
and determination, finding that the apartment had been decontrolled
due to a vacancy; that the initial rent negotiated between the
owner and the first stabilized tenant was subject to a FMRA; that
"the owner submitted apartments 4, 34 and 44 in the subject line,
2, 32 and 42 in the subject building and A1, A5, A9 and Al3 at
42-33 155 for comparability study, but the owner failed to submit
the date of decontrol, RR-1/DC-2 notice and proof of service for
the subject line and apartments Al, A5, A9 and Al3. Apartments 2,
32 and 42 are not the same size. Therefore, these apartments will
not be considered for comparability." The Rent Administrator
granted an increase of 1/40 of the cost of the wall cabinets,
windows, gas range and the installation of the range which totaled
$2,330.17, and disallowed the bill for plumbing repairs and
numerous canceled checks, as the owner had failed to submit bills
or invoices detailing the exact nature of improvements for the
subject apartment. The Rent Administrator determined that the Fair
Market Rent for the subject apartment was $431.56, effective

November 15, 1984. The rent was calculated pursuant to the



applicable special guidelines, and included adjustments for fuel
costs and for the documented improvements to the apartment. The
owner was directed to adjust the rent and to refund to the tenant
the sum of $14,949.18, including excess security.

On May 6, 1991, the owner filed a petition for
administrative review (hereinafter "PAR") asserting that the
tenant's complaint was in the nature of a rent overcharge and not
a FMRA; that the tenant used an incorrect form when he filed his
complaint; and that the tenant did not include the proper statutory
language in his complaint and, therefore, the tenant's complaint
should have been dismissed. It was further asserted that the
tenant could no longer timely file a FRMA. In addition, the owner
asserted that the DHCR should not have rejected its comparables,
and disagreed with the method used by the agency to calculate the
rent. The tenant was notified of the PAR on May 16, 1991, but no
reply was submitted. The DHCR sent status letters to the owner in
September 1997.

On September 18, 1998, the Deputy Commissioner issued a
decision and order denying the PAR on the grounds that the agency
had the statutory authority and discretion to treat the tenant's
overcharge complaint as a FMRA. The Deputy Commissioner found that
there was a sound basis for rejecting the owner's comparable data
as the information provided did not comport with the requirements
of the Rent Stabilization Code and upheld the rent calculations and
the amount of the refund due the tenant. The owner thereafter
commenced an Article 78 proceeding and the court in an order dated

April 5, 1999, vacated the order of September 18, 1998 and remanded
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the matter to the agency for a new determination. The Deputy
Commissioner issued a new decision and order dated August 9, 1999,
which denied the owner's PAR, and found that in light of the Rent
Regulation Act of 1997, none of the units submitted by the owner
for use in a comparability study were admissible, as all of the
apartments were decontrolled before November 15, 1980, except for
one apartment which was still rent-controlled during the applicable
period. The owner thereafter filed an Article 78 proceeding and
the court wvacated the order of August 9, 1999 and remanded the
matter back to the agency, as the agency had failed to address the
issue of whether the tenant's rent overcharge complaint should have
been considered as a FMRA. The court found that this issue had
been consistently raised by the owner and should have been
addressed prior to determining the issues pertaining to the
comparability data.

The Deputy Commissioner in a decision and order dated
July 3, 2000, determined that the "[algency has the discretion to
process a complaint in accord with the substance of the allegations
raised therein and need not be so formalistic as to be restricted
by labels and headings." The Deputy Commissioner found that the
tenant filed his complaint against the owner, alleging that he
believed that he had been overcharged, that the rent for the
apartment should have been $381 "without windows" and attached
supporting documentation, including the RR-1 form which informed
him that he was the first rent-stabilized tenant following the
vacancy by the rent-controlled tenant. The Deputy Commissioner,

thus, found that the agency properly and correctly treated the
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tenant's complaint as a fair market rent appeal. The Deputy
Commissioner further found that the owner failed to demonstrate any
prejudice as a result of the agency's delay in processing the
tenant's complaint as a fair market rent appeal 18 months after the
complaint was first filed. The Deputy Commissioner determined that
the agency correctly determined the fair market rent and that the
owner failed to supply the DHCR with sufficient comparability data.
The building in question is comprised primarily of studio and
one-bedroom apartments, and the apartment 1in guestion is a
four-room apartment. The only other four-room two-bedroom
apartment in the building was occupied by the building's
superintendent. Thus the owner submitted what it deemed comparable
data for other apartments in the neighborhood. The provisions of
the section 2522.3(e) (1) of the Rent Stabilization Code mandate
that only apartments that become initial rent-stabilized four years
before or one year after the commencement date of the initial lease
for the subject apartment may be considered in a comparability
study. The complaining tenant's lease commenced on November 15,
1984. The owner submitted rental data for three apartments in
another building, but did not establish that the rents for these
apartments were the initial stabilized rents. Furthermore, three
of the four apartments became decontrolled before November 15,
1980, and the fourth apartment was rent-controlled during the
relevant period. Therefore, the Deputy Commissioner found that
these apartments did not qualify for the purposes of a
comparability study, and confirmed the initial stabilized rent for
the subject apartment, as calculated by the Rent Administrator.
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The owner was directed to refund the sum of $14,949.18 to the
tenant, as he had vacated the apartment.

Petitioner now seeks a judgment vacating the DHCR'Ss
decision and order of July 3, 2000, on the grounds that it is
arbitrary and capricious and contrary to law. Petitioner asserts
that the DHCR lacked the authority to convert the tenant's
overcharge complaint into a FMRA. Petitioner further asserts that
the agency's determination was irrational, as the rent set for the
subject apartment resulted in a rent less than that charged for
smaller apartments in the building. In addition, petitioner
asserts that the rent data it submitted was improperly dismissed
and that the agency deprived the owner of an opportunity to
supplement its data relating to the comparable apartments.
Finally, petitioner asserts that respondent's processing of the
complaint without permitting the owner to comment or submit further
data relating to the comparable data was a violation of due process
and equal protection.

Respondent DHCR, in opposition, asserts that its decision
and order of July 3, 2000 was neither arbitrary nor capricious, and
has a reasonable basis in the law and the record.

It is well settled that the court's power to review an
administrative action is limited to whether the determination was
warranted in the record, has a reasonable basgis in law and 1is

neither arbitrary nor capricious. (Matter of Colton v Berman,

21 NY2d 322; Matter of 36-08 Queens Realty v New York State Div. of

Hous. and Community Renewal, 222 AD2d 440.) In the case at bar,

the court finds that the DHCR's decision and order of July 3, 2000,
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which denied the owner's PAR, and upheld the Rent Administrator's
determination of the initial legal rent and the amount of the rent
overcharge, has a reasonable basis in the law and record and 1is
neither arbitrary nor capricious.

FMRAs, which are essentially overcharge complaints
challenging the first stabilized rent for a decontrolled apartment
as exceeding the lawful stabilized increases over the last
controlled rent, have a limitation period of 90 days after proper
service of the initial registered rent on the first rent-stabilized
tenant. Rent overcharge complaints and FMRAs have separate
statutory sections within the Rent Stabilization Law, and are
treated by the DHCR as separate and distinct proceedings. The

courts have recognized such differences. (See, Matter of Muller v

New York State Division of Housing and Community Renewal,

263 AD2d 296; Smitten v 56 MacDougal Street Co., 167 AD2d 205.)

The courts, however, have recognized that the DHCR may convert a
rent overcharge proceeding to a FMRA, where appropriate, and the
Rent Regulation Reform Act of 1997 does not prohibit such

conversions. (See, One Three Eight Seven Asscc. v Commissioner

Divigion of Housing and Community Renewal of Office of Rent

Administration, 269 AD2d 296; Jemrock Realty Co. v New York State

Divigion of Housing and Community Renewal, 245 AD2d 92; VR Egquities

v_New York Conciliation and Appeals Bd., 118 AD2d 459; Chinitz v

New York State Divigion of Housing and Community Renewal,

191 AD2d 222)
In the proceedings before the DHCR, the tenant was served

with the RR-1 which informed him that the apartment had been
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vacancy decontrolled, that he was the first rent-stabilized tenant,
and that he could file an objection form to any of the information
contained in the RR-1 within 90 days of its mailing. It 1is
undisputed that Mr. Friel filed a complaint with the DHCR during
this 90-day period. The complaining tenant, therefore, timely
commenced the proceedings before the administrative agency. (See,

Matter of Muller v New York State Division of Housing and Community

Renewal, supra.) There 1s no evidence in the record that the

landlord had ever served the complaining tenant with a DC-2 notice
notifying him of the change of status of the apartment from
rent-controlled to rent-stabilized and of his right to file a Fair

Market Rent Appeal. (9 NYCRR 2523.1; see also, Matter of McKenzie

v _Mirabal, 155 AD2d 194.) The court finds that while the form used
by the tenant was a rent overcharge petition, the DHCR properly
recognized that the tenant was the first rent-stabilized tenant
following a vacancy decontrol and that he was in fact challenging
the initial rent. The form used by the tenant should not be given
judicial weight over the actual substance of the tenant's
complaint. Had the landlord given the requisite notice, the tenant
might have filed the appropriate form of petition. The court
further finds that while the tenant's complaint did not
specifically allege "that the initial legal registered rent is in
excegs of the Fair Market Rent™ (9 NYCRR 2522.3[b]lI[1]), a
complaining tenant is not required to quote the statute or recite
any magic words in order for his complaint to be processed as a
FMRA. It was clear from the outset that the tenant in his

complaint and supporting documents alleged that the apartment had
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been vacancy decontrolled, that he was the first rent-stabilized
tenant and that the amount of rent charged was improper. The
owner, in response, while complaining that the tenant had used the
wrong form and had not recited the statutory language, nonetheless
treated the complaint as a fair market rent appeal and submitted
comparability data to determine the fair market rent. The court,
therefore, finds that the DHCR's conversion of the underlying
proceeding to a Fair Market Rent Appeal after the passage of
approximately 18 months was within the agency's power and was
neither arbitrary nor capricious nor contrary to law nor an abuse
of discretion.

The court further finds that while there was an 18-month
delay in converting the proceeding to a FMRA and a further delay in
determining the tenant's complaint, these delays do not provide a
basis for vacating the order absent a showing that the delays were
prejudicial, deliberate or negligent or violated some statutory or

regulatory provision. (Louis Harris & Agsoc. Inc. v Deleon,

84 NY2d 698; Shutt v Division of Housing and Community Renewal,

AD2d , 2000 NY App Div 13080 [First Dept, December 12,

2000]; Estate of Goldman v New York State Division of Housing and

Community Renewal, 270 AD2d 169; Fichera v New York State Division

of Housing and Community Renewal, 233 AD2d 107; DiMaggio v Div. of

Hous. and Community Renewal, 248 AD2d 533; Matter of Mountbatten

Equities v New York State Div. of Hous. & Community Renewal,

226 AD2d 128, 129).
It is well within the discretion of the DHCR to determine

whether to accept or reject proffered leases as truly comparable,
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and the court's role is generally limited to a review of whether
the agency's exercise of this discretion has a rational basgis.

(See, e.qg., Matter of Parcel 242 Realty v New York State Division

of Housing and Community Realty, 215 AD2d 132; Matter of Mansions

v_Higgins, 189 AD2d 713, 714; Matter of Wyndham Realty Co. v State

Div. of Hous. & Community Renewal, 170 AD2d 370.) The court finds

that the DHCR's determination of the initial legal regulated rent
for the subject apartment based solely on the applicable special
rent guideline order was neither arbitrary nor capricious and was
supported by a rational basis. The DHCR properly used its special
guidelines to determine the fair market rent only after petitioner
failed to submit pertinent rental data for comparable apartments.

(See, Matter of E.G.A. Associates Incorporated, v New York State

Division of Housing and Community Renewal, 232 AD2d 302.) It is

undisputed that there are no "substantially similar" apartments in
the building where the subject housing accommodation is located.
The building is comprised of studio and one-bedroom apartments, and
the subject apartment is a two-bedroom, four-room apartment. The
only other four-room apartment was occupied by the superintendent.
Therefore, the DHCR correctly determined that the apartments in the
subject building were not comparable. Petitioner chose to furnish
the agency with what it deemed comparable data for other apartments
in the neighborhood. As to these apartments, the court finds that
the Deputy Commissioner properly applied section 2522.3[e] [1] of
the Rent Stabilization Code, which provides that "rents for
comparable housing accommodations may be considered where such

rents are: (1) legal regulated rents, for which the time to file
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a Fair Market Rent Appeal has expired and no Fair Market Rent
Appeal is then pending, or the Fair Market Rent Appeal has been
finally determined, charged pursuant to a lease commencing within
a four-year period prior to, or a one-year period subsequent to,
the commencement date of the initial lease for the housing
accommodation involved: and (2) at the owner's option, market rents
in effect for other comparable housing accommodations on the date
of the initial lease for the housing accommodation involved as
submitted by the owner." The landlord proffered four apartments
located at 42-33 155" Street, in Queens. Three of these apartments
were vacancy decontrolled prior to November 15, 1980, and the
fourth apartment was rent-controlled during the relevant period.
Therefore, none of the apartments proffered by the owner, whether
in the subject building or in the neighborhood could be used for a
comparability study, as the four-year period of limitations
prohibited the DHCR from examining the rental history of these

apartments prior to November 15, 1980. (See, Matter of Muller v

New York State Divigion of Housing and Community Renewal, supra.)

The court further finds that contrary to petitioner's
assertions, the burden was on the owner and not the agency to
supply the information and documentation required for a

comparability study. (Matter of Powerg v New York State Division

of Housing and Community Renewal, supra; Ardito v New York State

Divigion of Housing and Community Renewal, 214 AD2d 613; Ullman

Estates v New York City Conciliation and Appeals Bd., 97 AD2d 296,

affd 62 NY2d 834; E.G.A. Assocs. Inc., v New York State Division of

Housing and Community Renewal, supra)
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Petitioner's present assertion that the DHCR's failure to
respond to its correspondence of March 6, 1991, and the failure to
inform it of amendments to the Rent Stabilization Law deprived it
of due process, 1is without merit. Contrary to petitioner's
assertions, the agency had previously provided petitioner with
notices setting forth the type of evidence required for a
comparability study. The administrative record establishes that
petitioner was served with a copy of the tenant's complaint and was
given ample opportunity to submit information to the agency, which
it did on many occasions. After the final remand to the agency,
the DHCR, on March 19, 1999, provided petitioner with an
opportunity to submit comparability data. While it is now asserted
that the owner did not receive this last FMRA package, petitioner,
in fact, responded to the agency;s request on April 6, 1999 and
enclosed the FMRA answering package which was filled out and signed
by petitioner's representative. The court, therefore, finds that
petitioner was given proper notice and an opportunity to submit
comparability data. The DHCR was not required to inform petitioner
of the amendments to the Rent Stabilization Law and Code. (See,

Matter of Jemrock Realty v New York State Division of Housing and

Community Renewal, supra.)

Finally, the court finds that the fair market rent, as
calculated by the DHCR, was not irrational. The agency, 1in
calculating the fair market rent, pursuant to the agency's special
guidelines sets the rent for the subject apartment only and does
not base its calculations on the amount of rent paid by other

tenants in the building.
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In view of the foregoing, petitioner's request to vacate
the DHCR's decision and order of July 3, 2000 is denied and the
petition is dismissed.

Settle judgment.

Dated: December 20, 2000
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