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LEBOWN TZ, J.

Thi s proceeding provides the Court with the opportunity to
set forth the clearly delineated jurisdiction in determning the
excessi veness of bail brought on by wit of habeas corpus.

Def endant Mehnet Unal, was arrested for Arson in the First
Degree on July 21t of this year for a fire that occurred on July
8t".  Arraigned on August 1, 2002, defendant was hel d wi thout
bail. That determnation is the subject of the present wit
brought before this Court.

The habeas court has |imted jurisdiction in review ng
matters of bail. It is not for the habeas court to substitute
its own judgnment nor to undertake a de novo review of the facts.
As long as the bail set by the arraigning court was the product
of an exercise of discretion resting upon a rational basis the

habeas court is without authority to substitute its judgnent as



to the question of bail. People ex rel Brown v. Bednosky, 190
AD2d 836 (2" Dept. 1993)

It is therefore clear that, w thout undertaking a review of
the entire record of the bail fixing court this Court has no
basi s upon which to determ ne whether remand was in fact an abuse
of discretion. See People ex rel Siegel v. Sielaff, 182 AD2d
389, (1% Dep’'t, 1992), People ex rel Shreiber v. Warden, 282
AD2da 555, (2" Dep’t. 2001 Dis. Op. Friedman, J.). 1In keeping
after a brief continuance for purposes of obtaining the m nutes
of the arraigning court, defendant has provided the court with
sanme so as to allowit to conduct a proper reviewwithin its
jurisdictional limts.

A review of the arraignnment mnutes indicate that while
specific reasons were not given by the lower court for its bai
determ nation it can be noted that the prosecutor presenting the
case on behalf of the People told the Court that their request
for remand was predicated upon the fact that the case was one of
Arson in the First Degree and that gallons of contact cenent and
ot her “paraphernalia” were found in the store.

I n response defense counsel argued that the defendant was a
thirty-eight year old with no prior record, had lived in the
United States for over twelve years as a naturalized citizen

resided at his current address for nore than three years and was



the owner of a business. The defendant’s counsel al so argued
that the evidence was circunstantial in nature and that the
recovery of contact cenent was not indicative of guilt, as it was
a normal substance found in carpet stores, which was the | ocus of
the fire. Defense counsel further pointed out that there were
several nenbers of the defendant’s famly and friends in court
and that defendant was prepared to post a substantial anount of
bai | .

In reaching its determnation, this Court notes that a
| engt hy habeas hearing was conducted before it. Mich of the
hearing centered on the nature of the charges.* It was
defendant’s position that the charges did not constitute Arson in
the First Degree. This was of paranount inportance as Arson in
the First Degree is an A-1 felony which carries a lifetine
sentence as opposed to Arson in the Second Degree, which is a
class B violent felony whose sentence upon conviction ranges from
a definite period of fromfive to twenty-five years inprisonnment.

A review of section 150.20 of the Penal Law, Arson in the
First Degree, reveals the following material elenents relevant to
t he instant prosecution.

A person is guilty of Arson in the
Fi rst Degree when

He intentionally damages a buil di ng by

causing a fire and...the..fire was caused
with the expectation or receipt of

3



financi al advantage or pecuniary profit
by the actor and

anot her person who is not a participant
inthe crine is present in such
bui |l di ng.. and

t he def endant knows that fact or the

ci rcunstances are such as to render the
presence of such person therein a
reasonabl e possibility.

The defendant made nuch of the fact that he believed that
the first requirenent that the fire be caused with the
expectation of financial advantage or gain did not exist as the
def endant woul d not recover under the insurance policy and that
W t hout such direct correlation to the proceeds of the policy or
proof that defendant was paid to ignite the fire, that an el enent
of Arson in the First Degree was absent and therefore would nmake
the prosecution of Arson in the First Degree inpossible. The
second el enent, which was strongly argued by defendant, was that
a person not a participant was present in the building at the
time of the fire. The defendant argued that the definition of
building was Iimted to the property under the address of the
fire not to other properties, which concededly had different

addresses but were in fact part of the sanme “row of stores

and apartnents.



After reviewing the statutory | anguage and the argunents in
guestion and the conpl ai nt underlying the prosecution the Court
finds that while the People may ultimately find it difficult to
establish the relevant elenents of Arson in the First Degree that
the conpl ai nt nonethel ess | ays out a colorable claimof Arson in
the First Degree. This finding is inportant as the severity of
sentence particular to Arson in the First Degree, at |east |ends
sone basis for the arraigning court’s remand of the defendant.
Case | aw has held that the nature of the offense and the severity

of the sentence when coupled with the probability of conviction

(enphasis supplied) are all factors increasing the risk of flight
or unavailability for trial and may forma rational basis for
remand. See People ex rel Seigal v. Sielaff, supra.

In this case however, the third of those factors, the
probability of conviction may not be as great as that cited in
ot her cases wherein the arraigning court’s determ nation was
sust ai ned on appeal. (For exanple, in Siegal, supra an A-1
possessi on charge, the subject narcotics were found in the
apartment where defendant was arrested along with an extensive
array of drug paraphernalia as well as a history of previous
| arge cash transactions).

In the instant case the evidence is circunstantial.

Circunstantial evidence in and of itself is no less reliable and



in fact may be nore reliable than direct evidence. See PJI 1:70,
Bri do Manhattan & Bronx Surface Transit Operating Authority 188
AD2d 253, (1% Dep’'t 199). However, the circunstantial evidence
pointed to by the Assistant at the tinme of arrai gnnment consisted
in large part with reference to the contact cenment, which, has
been pointed earlier herein, is a substance normally found in
carpet stores. In addition, while the timng of the defendant’s
presence outside of the store may still have given him
opportunity to be involved in the setting of the fire, defense
counsel indicates that at roughly the sane tinme the fire was
occurring defendant was with a friend shopping at a di scount
appl i ance store and has proof in both a receipt and an inparti al
third party store enployee. |In determ ning whether or not the
| ower court’s remand was excessive and therefore an abuse of
discretion this Court notes while not mandatory there was no
reference by the lower court to the other factors enunerated
under CPL 8510.30[2] which should be considered in determ ning
whet her or not an anmount of bail woul d have been appropriate to
secure defendant’s attendance in court, which is the primry
concern in issues of recogni zance. (See CPL section
510.30[ 2] (a)).

Wth reference to these factors, which were available to the

| ower court, defendant has no prior crimnal history, is a



naturalized citizen of this country, has resided in this county
for over twelve years, has been at his present address for over
three years and has famly in the area. It nust be renenbered
that this Court is not review ng an anmount of bail as excessive
but the question of whether hol ding defendant w thout bail was an
abuse of discretion by the | ower court.

In this regard, as point out by Professor Peter Preiser in
his Practice Cormentaries to CPL 8510. 30

Unl i ke Federal |aw which sets out
standards that permt a court to commt a
def endant for preventive detention to
reasonably assure the safety of the
community (citations omtted) the sole
obj ective to be considered when a New
York Court exercises its discretion in
choosi ng between jail and bail, and in
the case of the latter the form and
anount thereof, is ‘the kind and degree
of control or restriction that is
necessary to secure [the principal’s]
court attendance when required.
(Gtations omtted)

It is relevant to note in this
connection that the CPL Revisions
Comm ssion’ s proposal for preventive
detention, which survived the first three
publ i shed proposals for the CPL was
specifically rejected by the |legislature
when it enacted the final bill.
(Citations omtted) Ten years later in
1981, however, the Legislature nodified
its rigid opposition somewhat by
permtting revocation of bail or
recogni zance for strictly limted public
safety purposes.(Citations omtted).

See CPL 8510.30 Practice Commentaries
(1995).



This Court has attenpted to rigorously conply with the
Appel | ate standards of habeas review. That is, not to exam ne
bail questions afresh or nake de novo determ nations of bail. In
reviewing the record of the lower court, this Court is m ndful
that the determ nation nust be reviewed in light of the record,
whi ch was nmade before the arraigning court. See People ex rel
Schrei ber v. Warden, supra. Keeping in mndits |limted
jurisdiction and adhering to its responsibility as set forth by
Appel | ate precedent this Court nevertheless finds the
determ nation of remand, no bail, solely based upon the nature of
the charge and reference by the Assistant District Attorney to
substances commonly found in the general everyday use of stores
such as those which were the scene of the fire without reference
to the other factors enunerated under CPL 8510.30 [2](a) (i-viii)
was in fact an abuse of discretion. The Court therefore finds
that the remand status in this case was akin to preventive
detention and did not rationally take into account whether sone
anount of bail would likely secure the defendant’s attendance in
court.

However, while finding remand status to be an abuse of
discretion, this Court finds that while doubts may exist as to
the People’s ability to establish the necessary el ements of Arson
in the First Degree as discussed above, that the defendant

nonet hel ess stands charged with what is now an A-1 fel ony and



therefore the severity of a potential sentence may very well
increase the risk of flight, see People ex rel Lazer v. Warden 79
NY 2d 839. Therefore substantial bail is required to insure
defendant’s return to court.

Accordingly, the Court sets bail in the anount of $500, 000
i nsurance conpany bail bond or $250,000 cash. See CPL 520. 10
[1](a)&(c). It also requires defendant to turn his passport
over, during the pendency of the prosecution, to the Ofice of
the Queens County District Attorney. The execution of this order
shal |l be stayed for a period of five days fromissuance on August
23, 2002, within which the defendant will be given the
opportunity to prepare a “bail package” in accordance with this
decision. Said application will be presented to this Court for
its approval. This stay will also allow the People, to determ ne
whet her or not they will seek a stay fromthe Appellate D vision
of this Court’s order.

This constitutes the decision and order of the Court.

The clerk of the court is directed to mail a copy of this
decision to the attorney for the defendant and to the District

Att or ney.

JEFFREY D. LEBOW TZ
A J.S. C

1. Wile there was substantial oral argunment the Court
tried to limt the argunment to those facts, which were avail abl e
to the arraigning court so as not to indulge in a de novo review
of the facts.
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