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DEPT.OF aGRIG. & MAHKETS

COUNSEL'S OFFicE

STATE OF NEW YORK
SUPREME COURT : COUNTY OF ALBANY

In the Matter of the Application of
TOWN OF BUTTERNUTS, NEW YORK,

Petitioner,

For a Judgment pursuant to Article 78
of the Civil Practice Law & Rules

-against-
DONALD R. DAVIDSEN, D.M.V., as Commissioner
of the Department of Agriculture and

Markets of the State of New York,

Respondent.

| (Supreme Court, Albany County Special Term,
‘ September 5, 1997. RJI 01-97-ST7955, Calendar #20)

(JUSTICE GEORGE L. COBB PRESIDING)
APPEARANCES:

Hinman, Straub, Pigors & Manning (Thomas D. Latin
of counsel), for petitioner.

Joan A. Kehoe (Edward S. Rowley and John F. Rusnica
of counsel), for respondent.

CoBB, J.

Petitioner has COmméncéd an ‘article 78 proceeding
challenging a determination of respondent Commissioner of
Department- of Agriculturee and Markets which found that
petitioner’;iLocal Law No. 2 of 1993, which petitioner has
interpreted to prohibit the spreading of residential and
restaurant septage upon agricultural fields, unreasonably

"restricts farming practices within Otsego County agricultural

districts %? violation of subdivision 2 of section 305 of the
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Agriculture and Markets Law. Petitioner contends that
respondent Commissioner had no authority to make such
determination pursuant to section 36 of the Agriculture and
Markets Law, and that the determination was arbitrary and
capricious in that the spreading of residential and restaurant
septage clearly has a direct relationship to the public health
or safety.

Section 36 of the Agriculture and Markets Law
authorizes the Commissioner to issue compliance orders upon a
finding that any "person, association or corporation” has
failed to comply with the provisions of the Agriculture and
Markets Law. Petitioner contends that as a town it does not
constitute a person, association or corporation and that
therefore section 36 of the Agriculture and Markets Law by its
own terms is not applicable. Petitioner relies upon Towner v.
Jimerson, (67 AD2d 817) for the proposition that the word
"person” does not in its ordinary meaning include the state or
a government. However, the General Construction Law at
section 37 specifically provides that the‘word "person” may
include the state or goﬁernment under certain circumstances.
Municipal corporations have been held to be included in the
term "person" by the Courﬁs, (Ackert v. New York, 156 App.
Div. 836; Matter of Village of Bronxville v. Francis, 206 Misc
339, mod. on other grounds, 1 AD2d 236, affd. 1 NY2d 839).

While not directly ‘applicable. the regulations of the
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Department of Agriculture and Markets at 1 NYCRR 367.1 (c),
with respect to adjudicative hearings, define "person" to
include any individual, partnership, corporation, association
or public or private’organizapion of any character other than
the Department of Agriculture and Markets. In addition,
pursuant to General Constructioﬁ Law, § 65, subd. (a), par. 1
and § 66, subds. 1 and 2.Ja corporaﬁion inc¢ludes a town. The
Court therefore deterﬁines that pétitioner town is subject to
the provisions of section 36 of the Agriculture and Markets
Law as both a person and a corporation. fhe Court also finds
that the provisions of section 305-a of the Agriculture and
Markets Law, which authorize a plenary action to enforce the
provisions of section 305 aﬁd 305-a of the Agriculture and
Markets Law 1is permissive and does not constitute the
exclusive remedy. Accordingly, the Court finds that
respondent Commissioner had authority to enforce the
provisions of section 3905 of the Agriculture and Markets Law
through the procedure set forth in section 36 of the
Agriculture and Markets Law.

Petitioner also contends that the determination that
Local Law No. 2 of 1993 does not have any direct relation to
the public health or safety is arbitrary and capricious.
Judicial review of such claim is limited to the record before
the agency, and the determination will be upheld unless it was

arbitrary and capricious and without any rational basis
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(Matter of Felton v. Halperin, 228 AD2d 595). Respondent’s
determination was based upon long-standing farming practices
within the State of New York, expert opinion from acknowledged
experts in the field and a negative declaration issued by the
Department of Environmental Conservation with respect to the
particular application which is the subject of this
proceeding. Such négafiVe déclaratidn found that there would
be no adverse environmental impact from spreading restaurant
and household septage upon the particular farm fields
involved. Petitioner did not seek any judicial review of such
negative declaration or issuance.éf a permit, and aléo offered
no evidence whatsoever of any dirgct relgtionship to the
public health or safety to respondent Commissioner after
specific requests for such proof.

The Court therefore finds that respondent’s
determination was based upon the expertise of the Department
of Agriculture and Markets which is entitled to great
deference, expert opinion and a final determination of the
Department of Environmental Conservation. The only "evidence”
in the record which could support a determination of a direct
relationship to the public health or safety consisted of
entirely conclusory and anecdotal assertions that the local
law was directly related to public health and safety. Based
upon such record, the Court must conclude that the

determination was neither arbitrary or capricious and had a
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rational basis.

Accordingly, the instant article 78 proceeding is
hereby dismissed.

SO ADJUDGED.

Dated at Catskill, N.Y.

December? , 1997 /}{%
GE L. COBB
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