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Significant prior motion practice and the parties’ submis-

sions for and against defendant’s instant moticn fér summary
judgment make clear that the sole legal isgue in this declaratory
judyiment dctlion is whether the force majeure clause in Lhe
parties’ BSale Agreement of May 19, 1598, relieves plaintiff from
its obligations thereunder to purchase certain chrome ore. As
here relevant, the force majeure clause reads as follows:
ARTICLE 7
FORCE MAJEURE

7.01 Force Majeure. Neither party hereto shall be
liable for any failure to comply with any of the terms
or provisions of this Agreement to the extent any such
failure is caused directly or indirectly by Acts of
God, fire, flood, strike, union or other labor prcb-
lems, shortages, war (whether or not declared), riots,
insurrection, sabotage, plant shutdown, eguipment
failure, inability to obtain material (including power
and fuel), inability to cbtain cquipment or trangporta-
tien, changes in Applicable Law, government restric-
tions imposed subsequent to the date without fault on
the part of either of them.

Plaintiff contends that its failure tc purchase the ore was

caused by a "plant shutdown" and/or by "governmenL resLricllous.”
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Plaintiff's plant produced a hazardous solid waste. In 1997
South Carolina environmental officials agreed tc allow plaintiff
Lo use a "dry treatment process" on the waste on its site. The
waste was then transported to an offsite landfill. However, in
April of 1998, fedcral cnvironmental officials directed plaintiff
Lo use a "wel treatment process" on the site. Plaintiff ini-
tially hoped to convince the officiale to reascind thie decision.
In May of 1998 the parties entered into the Sale Agreement. 1In
late June or early July of 1998 the federal officials confirmed
their directive. Later in July of 1998 plaintiff concluded that
the cost of the wet treatment and of shipping the heavier wet
waste was prohibitive and shut down the plant. (See, generally,
Oppositicn Affidavit of Hanno D. Mott, 9§ 5-18).

Plaintiff states (id. % 33) that compliance with the federal
directives

would have reguired new egquipment, new procedures for

acceptance and unleading of ore, different waste dis-

posal procedures and substantial changes in its process

for the producticon of ferrochrome. All of these would

have caused substantial additicnal cost which would

have eliminated any wviability of the operation.

Thus, plaintiff claims, at best, that compliance would have cost
plaintiff to lose money, not that compliance would have been
impossible. Defendant concedes that the plant that was to

process the ore has been shut down. The legal guestion is

whether this shutdown triggers the force majeure clause if

plaintiff itself did the shutting down.
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Discussion and Disposition

Force Majeure clauses are nc stranger to the law. "The
purpcse of a force majeure clause is to limit damages in a case
where the reascnable expectation of the parties and the perfor-

mance of the contract have been frustrated by circumstances

beyond the control of the parties." United Equitiea Co. v, First

Naticnal City Bank, 52 ADzd 154, 157 (1°" Dept 1976) (emphasis
added) . Here, the government did not order plaintiff teo shut
down the plant. Since plaintiff was in contrel of whether or not
to shut down the plant, plaintiff cannot rely on the "plant
shutdown" clause in the force majeure clause.

Plaintiff claims that it intended that the clause could be

invoked hy a voluntary shutdown. However, "[iln adjudicating the
rights of parties to a contract, courts . . . are required to
discern the intent of the parties, "'to the extent that [the

parties] evidenced what they intended by what they wrote'".
Slatt v Slatt, 64 NY2d 966, 967 (1985) {(citations omitted) :

accord, Peripheral Fguipment, Inc. v Farrington Mfg. Co, 25 AD?d

11, 13 {(1lst Dept 1967) ("The relevant contractual intent is that

expressed in the contract, even though it may not accord with the

subijective intent of the parties."™). TFurthermore, that the

"plant shutdown" exception was contained in a self-described
force majeure clause, along with numercus other events that would
have been beyond plaintiff’s contrel, militates against constru-
ing "plant shutdown" to include a voluntary shutdown by plain-

Ciff.
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Nor can plaintiff rely on "government restrictions imposed
subseguent to the date." 1t is uncontested that the restrictions
were imposed prior to the date. Plaintiff’s subjective (and
incorrect) belief that plaintiff could convince the government to
modify its restrictions does not change the date of "imposition.®

Plaintiff also argues that the purpose of the Sale Agreement
was frustrated. However, "Lhe doctrine of fruatration of purpcse

is not available where the event which prevented perfor-
mance was foreseeable and provision could have been made for its

occurrence." Rebell v Trask, 220 AD2d 594, 598 (2d Dept 1995).

Plaintiff obviously could have foreseen that the federal environ-
mental officials would net change their mind. Finally, we note
that plaintiff has not, and could not, rely on the related
defense of "impossibility":

the excuse of impossibility of performance is limited
Lo the destruction of the means of performance by an
act of God, vis major, or by law. Thus, where impossi-
bility or difficulty of performance is cccasioned only
by finanecial difficulty cr cconomic hardship, even to
the extent of insolvency or bankruptcy, performance of
a contract is not excused.

407 East 61°° Carage Inc. v Savoy Fifth Avenue Corp., 23 NYzd

275, 281 (1968} (citations cmitted). A= then-Judge Breitel noted
(at 282-83), a promisor does not necessarily have to perform the

promise, only to pay the congeguences for failing to perform.
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Conclusicon

Thus for the reasons set forth herein, defendant’s motion
for summary judgment is granted, and the clerk is hereby directed
Lo enter judgment in faveor of defendant dismissing the instant
action with prejudice.

This opinicon constitutes the decision and order of the

Court.
.y
Dated: August lé&, 2000 féfi}
J.5.C.




