Security Pac. Natl. Bank v Evans

2001 NY Slip Op 30083(U)

July 9, 2001

Supreme Court, New York County

Docket Number: 22899/92

Judge: Sherry Klein Heitler

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




MOTION/CASE IS RESPECTFULLY REFERRED TO

JUSTICE

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY
S h:ﬁh't n‘u.a.n. nr...STLER

_PRESENT: | - PART _30O

Justice

Jeconsi PQW lwalbinls  20899)72

MOTION DATE

C’;UC/_/W-A/ Ar A MOTION SEQ. NO.
L%,L/ZA)( S W\/ [N go(ddn

MOTION CAL. NO.

/S

The following papers, numbered 1 to were read on this motion to/for

PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ...

Answering Affidavits — Exhibits

Replying Affidavits

Cross-Motion: [] Yes [J No

Upon the foregoing papers, it is ordered that this motion

~eardance with the

S (le!‘i’ S 113 anlain
imenr:tt:dncuum decision dard 7 -9 -0 \

Dated: —> /C;/O /

Check one: [] FINAL DISPOSITION (] NON-FINA DISPOSITION







[* 3]

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : IAS PART 30

________________________________________ x
SECTRITY ZACIFIC NATIOLLL BANY,
Irdex Nco. 228¢2/92
Plzintif?,
Szguence No. (15
-~ agzinst -
DECISION
TRAZZE EVZNS; AZNDLD LEIZELSTAT;
MELVIN GOZDON; =ZzZDJPLE CZ THE :ZTATE CZ
NEW YORK; NWEW YCZX CITY ENVIRZYMENTZZ
CONT=OL RLEZRD; UNITED STATES 7 AMEERICZA;
BOZ=D OF MANAGEZ: GRAMZIRCY PLLZE
CONZOMINIUM,
DeZzndants.
________________________________________ x

SHERRY KLEIN HEITLER, J.:
In trnis mcztgage Zoreclcsure action, plaintiff, Sscuri:ty Paciiic
Naz:-onal Zank (“Securizy Paciiic”), noves, pursuant to CPLR 2221, Z“:r

lezv=2 to =rearguse the prior =motion by defendant Tracie Evans (“V¥s.

Evens”), which sought o vaczte the Judgmsnt of Foreclosure and Szle

(D

regzrding Apartment 22& at 28C 2ark Zvsnue South, New Yorx, New York (==
stzject premises”), cranted on default on July 21, 189%4, and zhe
Refzree’s Deed ciI Sale, dated June 1, 1995.

Security Pacific commencad this action to foreclose on a mortgzge
issuad to Ms. ZIZIvans by Nationwide Rank and secured by ths sub
pré:ises. The mortgage was assigned to Security Pacific in 1%39.

By order, sntered on July 25, 1994, this Court (Beverly S. Cohsn,
J.) granted Security Pacific a Judgment of Foreclosure and Sale on
defzult. In addition, Security Pacific obtained a Referee’s Deed of Szle
for the subject premises on June 1, 1995, Thereafter,'Security Paciiic
brought several proceedings in Housing Court seeking pcssession.
Security Pacific eventually obtained a warrant of eviction against Ms.

Evars and subtenant Steven 0’Keefe, and the eviction was scheduled for

October 7, 1999.
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In <he prior mozion, ¥

[¥3}

Evzns so:ight tc vacazz the Judgment of
Fcreclosire anc Sale =snterec on deZzult, znd thz Referze’s Zzed of 3ale.
Ms. Evans arguez, 1in essence, that vacatur was warrantz=d beczuse of newly
Glscoverzd eviczance. Speciiically, she claimsd that Security Pzzific
misrepresanted 1ts stztus as a sepzrate =ntity by corzencins the zztion
alfzer it closeZ and ceased o exist, and the law firm of Shapiro and
Kriesman fraudu_sntly obtairnsd the Referzzs’s Dz=d on zshali of a closed

bark.

)

In cpposition, defendarnts submitteZ documants rzlating to arother
mzzter involving different pzrties, with z separate index nurber, ard did
nct addrsss the issues raised by NMs. Evans.

On CZctober 6, 1599, tnis Court (Bsverly 3. Cozzsn, J.! grarzad a
terporary restrzining order snjoining Security Facifiz from Zransferring
anv intersest in the subject ctremises pencing the hearing on this mction.
Cr. Octobsr 19, 1999, Justicz Cohen extended the temrcorary restraining
orier until a dstermination cf the motic:.

By crder, dated July 7, 200C, this Court rejectad the claim bpased
cr. newly discovered evidence, but granted the motion to vacate concluding
that since Security Pacific merged with, and was complztely zbsorbed by,
Bzank of Zmerica prior to ths commencement of this mcrtgage forec_osure
azzion, i- ceasad to exist as a separate sntity and could not proverly
be named as a party.

Security Pacific now seeks to reargue the prior motion to vacate,
asserting that the Court clearly miszpprehended -the circumstances
resgarding the merger. Security Pacific essentially argues that It and
Bank of America were one and the same entity, and thzt it was a simple
oversight and typographical error that plaintiff’s name was not modified

to reflect the merger.
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Security ?Pacifiz als:c contznds zhat ¥s. Evans iz barrzd by

sinciplss of czllaterzl es:izppel znd re:z judiczta frem relizigating the

Hh
O

recloszre acztion irn any wzy. Sscurity Pacifiic argues trnzt Ms. Zvans

z:led t: pleaz as ar affirrative <Zefensz, and thus waived the right to

Hh

rt tnat Security facific lackeZ the lzgal czpacitv to sue. Security

43
tn
n
)

ific Zurther claizms thzt an order 1in a separate Hcusing CZourt

i
)

rroceeding should havs a collaterzl estozpel and res judicaza effect in
trls actlion.

It is well-set:lad that a =otion to reargue, addressed to the
drscretizn of zhe Courz, is Zesignsd to aiford z party an opportunity to
ezzablisz that the Court “overlczked cr miszoprehended =the relevant

fzzts, c¢r misaconlied zny controlling priaciple of law” (Foley v =zoche,

€ AD2d 38, 5£7 (1% 2ept. 1379).
Hers it acpears that ths grarting oI reargument is warranted. Upon
ar. examization of Pla:ntiff’s Exhizit E, a decision/order ci Hon. Rubin

L. Martirno (Housing Court) dated May 24, 1999, the court ruled that:

This newly discoversd evidence {that the petitioner had
rerged with and beczme Bank of America National Trust s
Sz2vings Assn. does not rise tc the level of fraud or
misreprssentation since petitioner may rave sought to amend
zne plezadings Zo reflect ‘Bzank of America National Bank’ as

—he petitioner.

Said action, entitled Sscuritv Pacific National Bank v. Tracie Evans

and Stevan O’Kesfe, involved the pcssessicn rights to this premises. This

dszcision addressed the very issue raised in the underlying application.

Szid issue was litigated betwesn the same parties and decided.

At}
w

hzcordingly, the Housing Court has already determined that such a defect
does not constitute fraud and thus this court is collaterally estopped

from finding otherwiss (see, Kaufman v. 5]1ji Lilly and Company, 65 NyYz2d

£29 [19€3]).

U8 ]
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The court Zurther fincz that deferzant s barrsd frcocx raising tn

(

O
(b
b
(b
o
0
()
O

Z lacx of stznding. In zZhe ungsrlying foreczclosurs actizn, t-

h

czZendart submitted an answsr to the complaint and the tliaintifif w

AL}
n

trzreaftsr awarzZed surmary Jjudgmenz. In ner answer, —he delsandant failesZ
2 pleac as a- affirmativs defernse trnzat plzintifZ lacrasd thz legal
czzacity to sus=s. Ls a rssult, such deferse is waivezd (ses, CPL:

§zZ11¢(a) 3), 3z.1(e); MacCau.l v. Zrown, 261 ED2d 82% [4'™ Z=2pt., 1999]).

ZL_-nhough she =zrgues zthat rsr arswer was never filed, zn answer 3=
ccnsidersd effsctive upon s=rvics (see, CPLR 320). Acccrdingly, her
arzument that zthe answer was not filed is without merit znd does nc:
cinstituz2 a bzr to the waiver of this csfense.

The court notes that tha defzult of this mortgzge has been cngoing

Fh

:r mors than s=ight vyears. Al-hough thers were discussions abou:
zTlempts To resclve this litigaticn, no serious effcrt has been made o
rz off —rnls mcrtgage.

In _ight <Z the foregoing, th2 cour:t grants plzintifi’s motlon fcr
zzrgument and, upon resargumsnt, The court vacates 1tTs decislon of Ju.v
~, 2000 so as 2 reinstate the Judgment of Foreclosure and Sale granted
cr. July 21, 1982, and the Referee’s Deed of Salevda:ed Jura 1, 13295.

Accordinclv, the Warrant of Zviction shall be subject Zo execution.
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