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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
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PRESENT: PART 30 
Justice 

a d  MOTION DATE 

A d !  MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

I PAPERS NUMBERED 

I 
I 
I 

Answering Affidavits - Exhibits I 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Replying Affidavits I 
Cross-Motion: 0 Yes 0 No 

Upon the foregoing papers, it is ordered that this motion 

Check one: 0 FINAL DISPOSITION 0 NON-FINAL/DISPOSITION 
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SEC-3.ITY S C I  FIC !JATIO!;L BAN?!, 

P l r i n t i f f ,  

- a c j z i n s t  - 

I r d e x  N:. 22853/92 

S 5 j u e n c e  No. C Z 5  

DEC I S I ON 
TFG-JIE EV-ZLCS; A?L;3LD LE2ELSTF.r ;  
ME;-.-IN G 0 3 3 3 N ;  g Z 3 P L E  C T  THE E I A T E  CF 
NEh YORK; :;EW YC??. CIT‘: ENVIRC!;MENTFLL 
C0KT;OL BI‘,.I-RD; K Z T E D  SZATES L? AMEFIZA; 
B O A 2 3  O F  N-l.NAGE?S GRAME?CY PL-kZE 
COX2 3 M I  N I L!4 , 

D e f t n d a n t z .  

In iL-.is mcr rgage  f o r e c l c s u r e  Ezz ion ,  ? l a i n t i f f  , Securi:; P a c i f i z  

Na t13na l  3znk ( “ Z e c u r i r y  P a c i f i c ” )  , rnoves, p u r s u z n t  t o  CPLR 2221, f3 r  

Eva:-3”) , ishich s 3 u g h t  -0 vacEze t h e  Judgrr.ent o f  F o r e c l o s u r e  and  S Z ~ P  

r e ; ? r d i n g  I - p a r t E e n t  2 2 A  a t  28C ? a r k  f.-.-enue S 3 u t h ,  N i w  Yor:?, N e w  York ( ~ 5 . 2  

“ s c ! e c t  s remisss”) ,  G r a n t e d  on de fz iu l t  3n J u l y  2 1 ,  1994,  a n d  rze  

R e f e r e e ’ s  3eed cf S a l e ,  d a t e d  J u n e  1, 1995 .  

S e c u r i t y  P s z i f i c  commenced t h i s  a c t i o n  t o  f o r e c l o s e  on a m o r t g q e  

iss.:=.d t o  M s .  Svans  by N a t i s n w i d e  Bank and  s e c u r e d  by t h e  s u b j e c t  

p r e z i s e s .  The m J r t g a g e  w a s  a s s i g n e d  t o  S e c u r i t y  P a c i f i c  i n  1 4 3 9 .  

By o r d e r ,  e n t e r e d  on  J u l y  2 5 ,  1994, t h i s  C o u r t  ( B e v e r l y  5 .  Cohen, 

J.) g r a n t e d  S e c x r i t y  F a c i f i c  a Juaqment o f  F o r e c l o s u r e  and  S a l e  on 

d e f z u l t .  I n  a d d i t i o n ,  S e c u r i t y  P a c i f i c  o b t a i n e d  a R e f e r e e ‘ s  Deed o f  S z l e  

f o r  t h e  s u b j e c t  p r e m i s e s  on J c n e  1, 1995.  T h e r e a f t e r ,  S e c u r i t y  P a c i f i c  

b r o u g h t  s e v e r a l  p r o c e e d i n g s  i n  Housing C o u r t  s e e k i n g  p c s s e s s i o n .  

Sec ,Lr i ty  P a c i f i c  e v e n t u a l l y  o j t a i n e a  a w a r r a n t  o f  e v i c t i o n  a g a i n s t  Its. 

Eva r s  a n d  s u b t e r i a n t  S t e v e n  O‘Keefe, and  t h e  e v i c t i o n  was s c h e d u l e d  for 

O c t a b e r  7 ,  1999 .  
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I n  :he prL3r  mor ion ,  I%. E v n s  s o - : ~ h t  t r ,  vacaz?  t h e  Judgmey-t of  

F:r?clos-:re and S a l e  e r , t e r e c  3n d e f z u l t ,  3nd tks R e f e z t e ’ s  Z2ed o f  3 a l e .  

K E .  Evans a r g u e 5 ,  i n  e s s e n c e ,  E h a t  -:acatcr w a s  wzrranxszi bec;,.,se o f  y-ewly 

c i r cove rec i  e v i e s n c e .  S p e c i f i c a l l y ,  s h e  z l a i r . ? d  thE: S e c c - i t y  F a z i f i c  

rr . :sreprezented i t s  s t e t u s  az a sec3rate s n t i t y  5 y  c o r z e n c i r ;  t h e  s z t i o n  

c L - 3 ~  i t  z l o s e k  and  z t a s e d  r o  e x i s t ,  ar-2 t h e  l a w  f i r m  of  S h a p i r s  a n c  

Krlesman f r a u d - 1 s n t l y  3 b t a i r r c i  t h e  R e f e r s s ’  s Ce=d on ? ? h a l f  o f  a c l o s e d  

k E 7. :u . 

. .  

- -- 

I n  z p p o s i z i o n ,  d t f e n d a z z s  s u k n i t t e t  d o c m . s n t s  r s l a t i r . 2  t o  a r . s the r  

r r z r t e r  ir-;.olvir,; d i f f e r e n t  F e r t i e s ,  w i t h  e s e p a r a t e  ir i2sx n m 3 e r ,  ar3. d i d  

IICZ a d d r e s s  thE i s s u e s  r a i s t l  by b!s. E v a r s .  

On j z t o b e r  6 ,  1399, t ? i s  Cour t  ( B e v e r l y  3 .  Co?.en, i-.) grar.:ed a 

te r .porar_ : -  r e s t r e i n i n g  o r d e r  z n j o i r . f n g  Sez -Lr i ty  2 a c i f i r :  f rom z r a n s f e r r i n g  

G.... i n t e r s s t  ir. =he  sG:bject ; remises  pend ing  t h e  h e a r i n g  on r h i s  mczion.  

Cr October  1 9 ,  1 9 9 9 ,  J u s t i c t  Cohen e x t e z d e d  t e  terr .>orary r e s t r a i n i n g  

o r l e r  u r . r i l  a i e t e r m i z a t i o n  :f t h e  moticr. .  

-r.. 

By z z d e r ,  d a t e d  J u l y  I, ZOOC, t h i s  Z o u r t  r e j ec ; ?d  t h e  c l a i m  based  

cr newly - , i s cove red  e v i d e n c e ,  b u t  q z a n t e d  r h e  mocion t=  v a c a r ?  c o n c l g d i n g  

t k s t  s in , - ?  S e c u r i t y  P a c i f i c  z e r g e d  w i t h ,  and was c o m p l e t e l y  abso rbed  by, 

Ez?.k o f  .:Jerica p r i o r  t o  t h t  commenceme?: o f  t h i s  mcr tgage  f o r e c l 2 s u r e  

a z r i o n ,  i: c e a s e d  t o  e x i s t  2s a s e p a r a t e  e n t i t y  and  z o u l d  n o t  p r o ? e r l y  

be named a s  a p a r t y .  

. .  

S e c x r i t y  P a c i f i c  now s e e k s  t o  r e a r g u e  t h e  p r i o r  mot ion  t o  v a c a t e ,  

a s s e r t i n ?  t h a t  t h e  C o u r t  c l e a r l y  misapprehended  =he  c i r c u m s f a n c e s  

r e g a r d i n g  t h e  r , e r g e r .  S e c u r i t y  P a c i f i c  i s s e n t i a l l y  a r g u e s  t h a t  i: and 

Bank o f  America were one and t h e  same e x t i t y ,  and  t k z t  i t  was a s i m p l e  

o v s r s i g h z  and  t y p o g r a p h i c a l  e r r o r  t h a t  p l a i n t i f f ’ s  nar.e was n o t  m o d i f i e d  

t c  r e f l e c r  t h e  m e r g e r .  
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~ r : ? c i p l ? s  o f  z z i l a t e r = . l  e s r z p p e l  e7.d rex j u d i c z t a  f r s a  r e l i r i g a t i z j  t h e  

f:recloc.:re a c r i o n  ir .  any  ~ - E ; J .  S E z u r i t y  P a c i f i c  arq,es  t k z t  M s .  Svans 

f i l l e d  L: p l e a s  a s  ar- 2 f f i r r . z t i v e  z e f e n s ? ,  and  t h u s  t:zived t h e  r i z h t  t o  

z :z?r t  t r z t  S e z l r i t y  r a c i f i c  l a c k e i  t h e  I s g a l  c z p a c i t y  t o  s:i. S e c z r i t y  

F k z i f i c  f u r t h e r  c 1 z x . s  t h E t  a n  3 r d e r  i n  a s e p a r a t e  h z i s i n g  Zour t  

~ r ; c e e d i r g  s h o - l d  hax-3 a c o l l a t e r e :  e s t o s ? e l  a r d  res j u d i c c z a  e f f f z t  ir. 

t ? i s  a c t l g n .  

I t  is w e l l - s e t r l e d  t r - a t  a ~ 3 t i o n  t o  r e z r g u e ,  a d d r E s s e d  :3 t h e  

c -z i=re t i :n  o f  r . e  C o ~ r r ,  i s  ~ e s i g r , e c i  t o  c f f o r d  E p a r t y  a n  oc2ortun: ty  t o  

e : : a b l i s ~  tha r ,  t h e  C I u r t  “2verlc:ked c r  mi sz?p rehended  r n e  r e l e v a n t  

f-zts, cr misa ;? l i ed  zny c c r t r o l l i n g  p r i n c i p l E  o f  lard‘ ( F G ~ S Y  v ? 3 c h e l  

6 :  AD2d 558, 5E7 (1’’ 3 e p t .  1 3 7 9 ) .  

Her? it  a s F e a r s  z h a t  t k s  g r a r r i n g  of r e a r y m e n t  i s  w a r r a n t e d .  Upor, 

- L  

G... exam::-ation a f  P l e i n t i f f ‘ s  E x h l S i t  E ,  a d e c i s i o n / o r d e r  cf Hon. Xubin 

Mart i r .3  (Ho,sing C a u r t )  c a t e d  hizy 2 4 ,  1 9 9 9 ,  t h e  c o u r t  rc led  t h z t :  

_. -.?is newly d i s c o v e r i d  e v i d e n c e  : t h a t  c h e  p e t i t i o r L e r  hac  
r s r g e d  x i t h  c?d becsme B2.k o f  Americ3 N a t i o n a l  T r u s t  & 
S=.v ings  Assn: d o e s  n o t  r i s e  t c  t h e  l e v e l  o f  f r a u d  o r  
r i s r e p r t s e n t a r i o n  s i x c e  p e r i t i o n e r  may Lave s o u g h t  t o  amer.d 
r5e p l e a d i n g s  r o  r e f l e c t  ‘ E n k  o f  America N a t i o n a l  Bank’ a s  
:he p e z i t i o n e r .  

S a l 3  a c t i o n ,  e n t i t l e d  S i c u r i t v  P a c i f i c  N a t i o n a l  Bank v .  T r a c i e  Evans 

a r d  S t e v s n  0’ K e i f e ,  i r v o l v e c  t h e  p c s s e s s i z n  r i g l ? t s  t o  t h i s  p r e m i s e s .  T h i s  

c s - c i s i o r  a d d r e s s e d  t P - 3  v e r y  i s s u e  r a i s e d  i n  t h e  u n d e r l y i n g  a p p l i c a t i o n .  

- -_  q z i d  i s s u e  was l i t i g a t e d  b e t w e i n  t h e  same p a r t i e s  and d e c i d e d .  

A z c o r d i n g l y ,  t h e  Housing Cour t  h a s  a l r e a d y  d e t e r m i n e d  t h a t  s u c h  a d e f e c t  

dzes n o t  c o n s t i t u t e  f r a u d  and  t h u s  t h i s  c o u r t  i s  c o l l a t e r a l l y  e s t o p p e d  

f r o m  f i r d i n g  o c n e r w i s i  (see, Kaufxan v .  E l i  L i l l v  and  ComDany, 65  N Y 2 d  

443 [19€5]). 
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The c o u r t  f u r t h e r  f i n c s  t h a r  d e f e r - z a n t  I S  b a r r z d  f r x  rais:ng tT.e 

c e i f n s e  zf l a c i  af s t z n d i n g .  I n  :?:e un6srlyiF.g f o r t z l o s u r z  a c t i z n ,  t k . 5  

c f f2nda r - r  subr;.:rted EX ansh-3.r t c  :he c z n p l a i n t  a n i  t h e  ; l a i n t i f f  W E :  

r - = y  i . . - - e a f t s r  awar5ed sur rzary  j-:cigmen:. I n  5sr arswer , ::?e defendan: f a i l z z  

r -  r -  - _  p l e a i  a s  2:. a f f i r n a t i v E  d e f e r - s e  tk-z t  p l z i n t i r r  l a c k 3 3  t h 5  legE,l 

c z r s i d e r e d  e f f z z t i v e  upon s s r v i c z  (see, CPLR 3 2 0 ) .  A c c - r d i n g l y ,  h e r  

~ , r ~ x m e n t  z h a t  :>e answer W E S  n o t  f i l e d  i s  w i t h o u t  m e r i t  and  does  ncr 

,?.-.- - L - - . ~ t i t c r s  a b e r  t o  t ke  wairer  of  - h i s  d e f e n s e .  

The c o u r t  n o t e s  :hat t F - 2  d e f a u l t  o f  t h i s  m o r t g s g e  hac  b e e n  Z n g o i r .  

- - r  Z - -  more t h a n  e i g h t  y e a r s .  Alrhough t h e r e  were disc.:ssior!s a b c l r  

_ - -  =--zmpts zo r e s z l v e  tkis l i r i g a t i : n ,  n o  s e r i o l ~ s  e f f c r t  h z s  been  z a d e  z c  

,- L 1  off :?.is r c c r ~ g a g e .  
. -  

I n  l i g h t  zf t h e  f o r e g o i n g ,  ~ ? - e  ~ O U T -  g r a n t s  p l e i n t i f f ' s  moLion f ? r  

- - - rgumerz '=I a n d ,  IJpon r ea rgur ren t  , z?.s c o c t  v a c a t e s  t r s  d e r i s i o r !  zf Jull' 

-, 2 0 0 0  s 3  a s  -2 r e i n s t a t e  :he Jucqment o f  F o r e c l o s c r e  and  S a l e  g r a n t e 5  

CY. July Z1, 19G2, and the REferee's Deed of Sale dared J u r e  1, ;395. 

A c c 2 r d i n c l y ,  t h e  War rax t  o f  F v i c t i o r !  s h a l l  b e  s -Lb jec t  -0 e x e z u t i o r . .  

S e r t l e  O r d e r .  
0' 

Dated : JULY / , 2001 
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