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Upon the following papers numbered 1 to=  read on this motion granting leave to renew
Notice of Motion/Order to Show Cause and supporting papers _1-13 ; Notice of Cross Motion and supporting papers ; Answering Affidavits
and supporting papers _14-17: 18; Replying Affidavits and supporting papers ;Other_19 __; (and-after-hearing-counsetHnsupportof-and

opposed-to-the-motion) it is,

ORDERED that the plaintiff, Island Holding, LLC’s motion for an order granting
“leave to renew, for vacatur of the Court’s Memorandum Decision dated August 10,2001,
Is denied under the circumstances presented herein. (CPLR 2221).

The plaintiff, Island Holding, previously sought an order confirmingthe report of sale
and directing the Suffolk County Treasurer to distribute surplus monies in the above
captioned foreclosure proceeding. Defendant The Union Illinois Investment Limited
Partnership cross moved for distribution of the surplusmoney. By decision dated March 5,
2001, we directed that a hearing to be held for the limited purpose of determining whether
the debt secured by a mortgage issued to defendant George Harrison, which was
subsequently assigned to the plaintiff, was satisfied prior to this action. After conducting a
hearing, by decision dated August 10,2001, we found that the underlying debt was satisfied
and the plaintiffs second mortgage lienwas vacated. It appearsthatthe plaintiff seeks leave
to renew such decision.

“A motion to renew is intended to draw the court’sattention to new or additional facts

which, although in existence at the time of the original motion, were unknown to the party

seeking renewal and therefore not brought to the court’sattention. (see, William P. Pahl
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Equip. Corp. v. Kassis, 182 A.D.2d 22, 588 N.Y.S.2d 8).” (Natale v. Jeffrey Samel &
Associates, 264 A.D.2d 384,693 N.Y.S.2d 631,632 [2™ Dept. 19991). CPLR 2221(¢) (3)
provides that “a motion for leave to renew shall contain reasonable justification for the
failureto present such facts on the prior motion”. Herein, in support of the instant motion,
the plaintiff avers that defendant Denis J. O’Brienwas an undisclosed interested witness at
the aforementioned hearing and supports such assertions by including numerous references
to his testimony at a 34 1 creditor’s committeehearing regarding his bankruptcy petition filed
in the U.S. Bankruptcy Court, Eastern District of Missouri. During the hearing conducted
before this Court, the plaintiffs former counsel was given ample opportunity to cross
examine O’Brien. There is nothing to indicate that the transcriptswhich the plaintiffwould
now seekto impeach O’Brien’s testimony with were unknown or unavailable to it at the time
of the hearing, nor has the plaintiff proffered any reason why they were not brought to our
attention during the hearing.

The plaintiffs other arguments seeking renewal are equally without merit. The
plaintiffassertsthat itwas denied due process because the scope of the hearing was enlarged
beyond the purposes set forth in our decision of March 5, 2001. The hearing was

commenced on April 24,2001 and continuedto June 7,2001 at the plaintiffs counsel’s
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request. If the plaintiff claims surprise with regard to the issues addressed at the hearing,
it was given every opportunity by way of granting a continuance to adequately respond.
Finally, the plaintiff in its motion seeks to explain the purchase price it paid defendant
Harrison for the subject secondary mortgage. Once again, the plaintiff chose not to call
Island Holding's principal, David Long to testify even though he was readily availableto do
s0. None of the grounds submitted in support of the instant motion in any way can be
considered additional or new facts unavailable or unknown to the plaintiff warranting leave
to renew. As such, its motion is in all respects denied.
This shall constitute the decision and order of the Court.

So ordered.

Dated: May 2,2002 ifm JDM

HON. WILLIAM L. UNDERWOOD,JR.
JS.C.
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