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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 47

In the Matter of the Application of
SHEMIRAN CO.

Petitioner
Irndex No. 114%37/01
ORDER AND JUDGMENT

For a Judgment under Article 78
of the Civil Practice Law & Rules,

-against-

DIVISICN OF HOUSING AND COMMUNITY RENEWAL
OF THE STATE OF NEW YORK,

Respondent.

PAULA J. OMANSKY, J.:

Petitioner Qlandlord challanges a deternmination cFf the
respondent DIVISION OF HOUSING AND COMMUNITY RENEWAL OF THE STATE
OF NEW YORK (DHCR) which awarded treble damages fTor willful

overcharge and for excess security.

In February ana March of 1596 when the sukbrect apartment was
vacant, the landlord claims to have perfcrmed extensive renovations
including sheetrocking of the kitchen, the installation of a new
kitchen floor and subfloor, all new cabinetry, a new sink and
piping, a new electrical outlet, a new 1ight fixture, new bathroom
fixtures and painting and plastering, which allegedly cost $13,

500. In response to the tenant®s cvercharce complainz, the
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landlord submitted documentztion to substanciate the alleged
improvements to the premises. The tenant, Jose Lopez, claimed that
the majority of the alleged :mcrovements had not peen macde, and
submitted pnctograpns to the Rent Administrator to document his
position. In response to the cwner’s submission of invoices and
cancelled checks to Fung Shing Construction Company (Fung Shing) ,
the tenant pointed cut the the cancelled cnecks tcralled only
$11,500, ana that Fcng shing had been dissolved in 15%4, grior tc
the alleged cerformance of tne work.

On January 20, 1999, The Rent Administrator RA) 1issued an
order finding an overcharge and awarded trecle <dJdamages;
specifically, the r2 found tna:z the landlord was encitled to an
increase based upon all alleged Improvements except for vainting
and plasétering, which are considered repairs, not i1mprovements,
and that tho dissolution of Fung Shing was 1irrelevant. The RA
1mposed treble damages for the cvercharge. Both the landlord and
the owner filed PaArRs. In its PAR, the petiticner argued that the
overcharge was not willful, and -hat it should not be penal:ized for
an obvious mistake, 1.e., the inclusion of painting and plascering
in the claim fo{; an increase based upon improvements.

On June 5, 2001, the Commissioner granted the tenant’s=AR and
denied the petitioner’s. The Ccmmissioner found that the cwner had
overcharged the tenant 1In the amount of $40,239.88. The
Commissioner found that based upon photos and other evidence
submitted, that NO sub-floorinc and saddle had beer, instzlled 1in

the kitchen & claimed; that no new electrical outlet for tne stove
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had ceen installed; that nc new light f:ixture was installsd zn the
kitchen; that no new medicine cabinet, toilet cr flushcmeter had
been installed in the batnroom; hat nc new oak -.ccring ~z4 been
installed throughout the apartment; that based upcrn tnis Z:inding,
the Commissicner concluded that "no credence car,ce given -c any CF

the cems listed or the cost ciaimed on the invec:ce and tne owner

IS nct enticled tCc any rent 1increase for tne listed izems",
granting the owner only an MCI based upcn the instz.izzion 27 2 new
stove and a new refrigeracor.

DISCUSSION

In establishing entitlement €0 an 1increase based upcn
improvements, the burden 1S on the landlord tc documen:z each
specific improvement (see,Matter oOfF Charles Birdoff & Co v
DHCR ,204 AD2d 630, 631 [2° Dept. 19%4]).

Here, Lopez claimed that many of the claimed rmprovemencts were
not cone, and that scme of the work which was done, was done ©¥ him
with the help of others wno submitted affidavits -o that sitfect.
Lopez submitted invoices for the kitchen cabinets, which he claimed
he himself had installed. Most tellingly, Lopez submitted more
tnan 50 photographs, an examination of which clearly suprcrcts the
conclusion of the Commissioner that nc new subflcoring cr saddle
was installed i1nm the kitchen; that no electrica. outlet Zor the
stove was installed; that the medicine capbinet, tcilet and

flushometer in the bathroom were not new; and z-2at no new oak

(§e]



[* 5]

flooring hao &teern installed. Even =zaking 1ntz account the

landlord™s argument that the improvements had beer dcne three years
before the tenant’'s complaint, an examinatzcn <i the photos

inaicates that Tns

D
93]

guipmenc zanc Fixtures Snown 272 not merely
suffering from ncrmal wear and tear, but are incdesd quite old.
Thus, the conclusion of the Commissioner that the 1isced 1tems were
not worthy of credence, and thus constituted an cvercharce, has a
raticnal basis 1 the record.

That tne landlord submitted <cancelled cnhecks 1s not
dispositive OF the matter. DHCR policy statement 52-.0 reguires an
affidavit from the contractor indicating that =:-he work was
completed aid paid in Tu-_,an invoice receipt mar<sa paid -n full
contemporanecus witn the ccmpietion <f tne wcr< an, & signed
contract agreement (see, Ex B to Respondent®s Memc <of Law). Here,
the i1nvoice submitted lists charges of $13,500, while the checks
total s$11,%00. Further, ricne of the other gc.:cy statementc
requirements nave been met.

As to the imposition of treble damages for willful overcharge,
Efterewges= a presumption of willfulness attaches tc an overcharge,
and the burden is on the landlord to establish by a prepcnderance
of the evidence that the overcharge 1S not willful see, Wai Leung
Chan v DHCR , 207 AD2d 552 - - Dept. 13%4}). WillZuiness need not
contain an element of maliciousness; rather, the cvercharge mustc
have been imposed merely with the knowledge "that -ne act :s being
done" (see, Lavanant V DHCR, 148 AD2d 185, 189 [Z . Dept. 1989]).

Here, the landlord has not met i1ts burden of establishing chat the

v
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overcharge was not willZIul.

Under the circumstances, the cocurt denies tn

application to wvacated the DHCR determination 'se=

Charles Birdoff & CO v DHCR, supra; Lavanant v DRCR,

Leung Chan v DHCE , sugra! .

Therefore, iz :s

[l HY
th

ORDERED that the zierk g directed to enter Judcment

the respondernz TIVISION COF HOUSING AND COMMUNITY RIENEWAL

THE STATE CF NEW YCRK, dismissing the petiticn.

This constitutes tre order and judgment cf &&E& court

o
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PAULA J. OMANSKY
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