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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: PAULA J. OMANSKY, 
Justice 

. 

0 
I- 

w 
K 

W 
U 
w 

> 
A 
d 
3 
L 
I- o 
w 
n 
v) w 
U 
v)  

w 
v) 

o 

n 

a 

a 

a 

PART cf7 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

I PAPERS NUMBERED 

I 
I 
I 
! 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits 

Replying Affidavits i SCANNED 
\JAN 1 5 2002 

Cross-Motion: c3 Yes 0 No 

Upon the foregoing papers, it is ordered that this motion 

d J. S. C. 

Check one: W I N A L  DISPOSITION 0 NON-FINAL DISPOSITION 
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SUPREME COURT O F  T H E  S T A T E  O F  NEW YORK 
COUNTY O F  NEW YORK: I A S  PART 47  

I n  the Matter of the Application of 
SHEMIRAN CO. 

-x 

Petitioner 
1r-Cie.x bit. il4537/01 
ORDER AND JUDGMENT 

For a Judgmenc under Article 78 
of the Civil Fractice Law 61 Rules, 

-against- 

DIVISICN OF 5 3 U S I N C -  AND COMMUNITY RENE;.iXL, 
OF THE STATE OF NEW YORK, 

Respondent. 
-X 

PAULA J .  OMANSKY, J . :  

Petitioner landlord challanges a deternmlnatlon cf the 

respondent DIVISION OF HOUSING AND COMMUNITY RZNEWAL OF T X  STATE 

OF NEW YORK (DHCR) which awarded treble damages for willful 

overcharge and for excess security. 

FACTS 

In February ana March of 1995 wher Ehe suklect apartrnert was 

vacant, the landlord claims to have perfcrmed extensive renovations 

including sheetrocking of the kitchen, the installation of a new 

kitchen floor and subfloor, all new cabinetry, a new s;?k and 

piping, a new electrical outlet, a new l;ght fixture, new batsroom 

fixtures and gaintizg and plastering, which allegedly COSC $13, 

500. In response to the tenant's everchar?? c2mpla::z , t h e  
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landlord submitted aocumentac:Gn tg substarciate :he slleged 

improvements to the premises. The tenant, Jose L o p e z ,  ciai~ed that 

the malorit;/ sf the  alleged : - x r ~ - r e r n e r z s  had zrjt CC.CT= ~ ? a e e ,  and 

submitted pnctograpns to the REnt Adminlstratzr ts docur ten t  his 

position. In response to the cwner’s submission of invoices and 

cancelled checks to Fung Shing Construction Company (lung Shing) , 

t h e  tenant c ~ i n t ~ d  Gut the z k e  cancelled csecks :.=talle-, onl:/ 

$11,5OC, anc that Fcng Shicg na5 been dissolvec in 1994, ;r;or tc 

the alleged cerformance of tne biork. 

On January 20, i999, The Rent Administrator Issued a r  

order finding an gvercharcre and awarded trezle 5zTLages; 

specifically, the W- founc t r .&z che  iandlord dzs erciclez to ar_ 

increase based upon all allegea improvements except for pa-nting 
I 
(I 

and plasetering, which are considered repairs, not ;rnproveTents, 

and that tho dissolution of P-ng Shing was irrelevant. The RA 

imposed trekle damages for the cvercharge. Both the landlord and 

the owr-er filed PARS. In its PAR,  the petitioner argued that the 

overcharge was not willful, and :hat it should not be aenalized for 

an obvious mistake, i.e., the ixclusion of pair,r,ing and plascering 

in the claim fo an increase based upon improvements. 

OF June 5, 2001, the Commissioner granted t h e  tenant’s ?-4R and 

denied the peritioner’s. The Ccmmissioner found thac the ow?.er had 

overcharged the tenant in the amount of $40,239.88. The 

Commissioner found that based upon photos and other evidence 

L - 7  submiLtsd, that no sub-floorins and saddle had beer, insLG-_ed in 

the kitchen a claimed; that no new electrical outlet f o r  ti:? stove 

2 
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had SeerA instalied; that zc ne'ni light f-xture wzs ~zszallrs :rL the 

kitchen; that no ne.d I-riedicine cabinet, toilet CT flushomezer had 

been installed in the bat_~.roc~,; :hat rAr, new oak r - sc r icc ;  c z &  been 

installed throughout the apartment; tk;t based LCSL ~ n i s  fixding, 

the Ccmmissioner concluded that "no credence car, Le c;-ier zs stny cf 

the :terns lisced or the c5st ciaimed OI: the 1nTJc:ce and  re owner 

is zct entitled tc arAy r e n t  increase for t n e  Iistea :zerl ls", 

grariLing the owner c n l y  ar. ?IC1 Dased upcn the in~cz-~zticx :f 3 ~ e - d  

s ~ o - g e  and a rew refr;geraEsr. 

_ -  

- -  

DISCUSSION 

establishing enzitlement to an incresse base2 upcn 

improvements, the burden is on the landlord tc documez: each 

specific improvement (see,Matter of C h a r l e s  B i r d c f f  & Co L- 

DHCR ,204 AD2d 630, 631 [2 - Dept. 19941). 
.-- 

Here, Lopez claimed that many of the claimed inprovemexzs were 

not cone, and that scme of the :cork which was done, was d o - e  him 

with the help of others wno shmitted affidavits zs thaL e~fect. 

Lopez submitted invoices f o r  the kitchen cabinets, Twhich he claimed 

he himself had installed. Most tellingly, Lopez s~tbmitccd more 

tnan 50 photographs, an examination of which clearly S L I ~ ~ C ' T Z S  tke 

conclusion of the Commissioner that ne new subflcsring CY saddle 

was ;nstalled inm the kitchen; that no electrica- oiltlet far the 

stove was ixstalled; that the medicine ca~iret, tcilei and 

flushometer in the bathsraom were not new; and z ~ a t  no ~ l c ? w  oak 

- _  
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flooring hao hecr- ~nsta;;ed. E7/en zak1r,5 i~:? ? C C ~ ; ' , 2 t  t h e  

landlord's argument that the improvements had beer do?e three years 

before t h e  tenanc's compialnt, an exarn1nat:cn sf the photos 

_ _ -  JGZ ~ereli :r?n,,cates tza: :ze e ~ ~ i p m e - ~  3.72 f ixt1,res srAp 

suffering from xcr-nal wear and tear, but are ~ z f e ~ a  +::e olc. 

Thus, the conclusion of the Cornmissloner that the ; I s red  items were 

not worthy of credence, and thus constituted an c-ierzharce, has a 

raticnal b;s:s :x :-e r e c o r 3 .  

2 r S  

,- That t z e  l x - o - o r 2  - s:-sr_ttec! cancells4 zr-ecks 1s IICZ 

dispositlve of the matter. DHCR policy statement 5:-10 reqLires a2 

affidavit from the contractor indicating that -he wcrk was 

comcleted aid paid 1~ T U ~ _ ,  z r  L T ' J O L C F  r5ce:pz -ac<sz paid 13 fcLL 

contemporanecus :qitrA the ccmFletior. ~f tne w c r i  ar?. z signed 

contract agreement (see, Ex B to Respondent's Mernc 2 5  L a d .  Here, 

the invoice submitted lists charges of $13,500, wzile the checks 

total $11,5J3. Further, r icne of the other ~ c - : c y  szatemep-', 

requirements nave been met. 

_ -  - _ -  

As t o  the imposition of treble damages for willf,l overcharge, 

CBmze-~= a presumption of willfulness attaches tc ar, overcharge, 

and the burden is on the landlord to establish by a Frepcrderance 

of the evidence that the overcharge is nct willful see, Wai Leung  

Chan v DHCR , 207 AD2d 552 2 ' Dept. 19341 ) . willf~lness r-eed noL 

contain an element of maliciousness; rather, the zT,-ercharqe musc 

have been imposed merely with the knowledge "that tze  act 1s beins 

done" (see, L a v a n a n t  v DHCR,  148 AD2d 185, 189 [ 2  . 3ept. 19891'. 

Here, the lardlord has not met its burden of establishing zhat the 

_ _  

[* 5 ]



C;T/ercharSe was rrit - , h i i l l  5.2: . 

Under the c i r c z ~ s t a n c e s ,  t h e  c c u r t  d ~ n l ~ s  

a p p l i c a t i o n  t o  -/aca-,ed t h e  QEC?. deterrninaz:gr! 

C h a r l e s  E i r d o f f  & Co TJ D H C R ,  

Leung Chan v DHCE , supra1 . 

Therefore, iz 1s 

T h i s  c o n s t i t u t e s  t h e  o r d e r  and judgment of t k e  court 

DATED : ii/. , 2002 
r\ 
/ I  b‘lr: 

I)’ 
PAULA J. OMANSKY 
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