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SUPREME COURT OF THE STATE OF NEW YOR.K

COUNTY OF ROCKLAND _
-X

In the Matter of the Complamt

JOYBUU.DERS INC,, ISRAEL HERSKOWI'IZ and EE
JOSEPH HERSKOWTIZ : : e

Plaintiff_'s.’Petitianers, , : A :
. S " Index No. 1066/02
-against- B - “Motion Date: 5/24/02
| . S . Motion Cal. Nos. 19, 20
THE TOWN OF CLARKSTOWN PLANNING BOARD, ' o ‘
THE TOWN OF CLARKSTOWN DEPARTMENT OF - - " DECISION AND ORNDER.
ENVIRONMENTAL CONTROL and DENNIS M.. ' R

LETSON, P.E,, :
Dcfendants/ReSpondents |

for a Judgmcnt declaring void a determination of

' January 17, 2002 as Gnconstitutional and
annulling and reversing the determination of
- the Planning Board imposing penalty. ~

o ) . . . x.,‘""
BERGERMAN, I, R

—— e o

This is an A:ticlc"ia j:rocécding by the petitioner sccking a judgment ‘de'c‘laring void' h

.respondents deten’mnanon of bf anua:y 17, 2002 as unconsumtmnal and annullmg and rcvcrsmg sa1d e
. determlnatlon The rcsl'.\ondenls cross move fOr an order dlsmlssmg the petmon on the grounds of

s _‘umcatafcqllateral cstoppcl.

In a prioc proceeding befare Justice Weiner (Joy Buil.deml -Inc. v, Cfark.stown Rc-ck]ahd

» County Supreme Court, Index No 35 78!‘00) petmoners sought a writ of mandamus dtrcctmo
rcspondcnt CLARKSTOW\J PLANNING BOARD to process its apphcallon for subdmslon‘
- apptoval of a 113 acre parcel known as the Smuh Fam propcrty In denymg mandamus relief,

Justice Wcmer found that pctmoncr had “'paid bnbes to a Planning Board mcmber and a r.ounty
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. acuvmes

political leader to obtain subdivision approval for the Smith Farm propeftéf". ‘Based an this
misconduct, Justice Weiner held thal “it would be a manifest injustice to compel the respondent

Planning Board _io proceed with pelitioner's subdi‘VAi-siou. approval application” and granted :

. vespondents’ cross-motion to dismiss the mandamus proceeding.

Since Justice Weiner's decision, petitioners (Ids-:ph and Israel Hi:rskcwitz) have been

sentenced by the Federal Court for iendering bribes with respect to the Smith Farms subdivision

apphcauon The peuuoner herein allcgcs that the Federal Court scntcncmg did not restrain the

Herskowitz' from submmmg funhcr subdivision apphcauons or othcnws: restram their business

T

- On November 25, 2001, pctmom.rs submmed an apphcanon to the Clarkstown Planmng

_Boa.rd for thc subdmsaon ot‘ s:ven lots on 11,5 acres of land, not part ofthe Smith Farm propetty.

On Decembcr 5, 2001 the CIarkstown Dcpa.rhnent of Env:ronmcntal Control cm:u!ated thg '

i Env:ronmental Assessment Form (EAF) submxtted by the petmoncrs on bchalr of the Plarmmg'
_ Board An appcarancc bct’ore the. techmcal adwsorycommlttce of the ?lan.mng Boa:d was 5 hedulcd
- ‘for January 16, 2002 for the purpose-of revxewmg the aPPhcaaon. thn petitioners’ surveyor

appeared on January 16, 2002, the surveyor was advised that the appe;;rancc had been canceled by

the Board.
By lelier dated January 17, 2002, the Plamﬁri’g Board, by its Deputy Dirsctor (Dennis M.
Letson) advised petitioners as follows: | |

- “Please be advised that the head Agency distribution [sic] for the referenced

-4

subdivision was in error, and is hereby rescinded.
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- yeth been scntenced by the Federal Coun

The Clarkstown Plénning'Board, as afﬁnn'e'd'by tﬁa Court, has established ;‘
pohcy that it will not recewe ner entertam apphcatlons from this appllcant".

The Court finds that Jusuce Wemcr s decision do:s not prov:dc !egal basis for mamtamms

- a défense of res judicata/collateral estoppel in this proceedmg. Justice Weiner's decision related .

‘only to the Smith Farm prdperty and petitioner’s {llegal 'actions with regard thereto. That decision

was rendercd prior to the sentencing of the Herskowitz' for their misconduct in attempting to bribc

~Plan.nmg Boa.rd members, Justice Wcmcr Was not rcquestcd to and dld rot hold that pctmoncrs _

- would be banned from submlttmg Iand use appltcauons for other propcmcs

" F urther at the time Justice Wemer dcten'nmed the pnor proceedmg, the Herskowuz hadnot

T

Accordmgly, thc Court ﬁnds that the {ssues before J ustice Wemer a.nd the jssues presented

: _m lhls proceedmg are not ldentlcal

- I respondcnts contcnd that petmoncrs should forevcr be ban'ed from submlttmg land use

' apphcatlon for propemcs other than the Smnh Farm propeny, baszd upon petitioner’s :l!ega!

actmn:s w:lh rcspect to the Smlth Farm property, they will be required to assert that pdsmon onthe
merits in the instant proceeding. - " o
The respondents’ motion to dismiss is denied.

Respondems are directed to serve and file an answer within five days of the date of service

ofa copy of thig decision and order wnh noncc of cntry thereof and thc ma*tcr will bc rcnouced for

hea.nng pursuam to the prowsmns of CPLR §7804 subd.(f).

in rendenng this decision and order the Court considered.the following pﬁiseré:_
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{n notxca of petition, (2) respendents’ metion to d:smzss, (3) pentmners reply aﬂ" rmahon, and (4)

cspondents’ reply afﬁrmatmn

Dated: New City, New York .
July 23,2002 : %W
o U“‘

TO Benjamin Ostrer & Assomates P.C. /
- Attorneys for Plaintifls .
111 Main Street - -
P. Q. Box 509
' Chcster, NY 10918

John A. Costa, Town A.ttomcy ‘
By: Danjel N. Kraushaar "

Deputy Town Attomey

Town of Clarkstown

10 Maple Avenue

New City, NY 10956 -
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