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The f r , l l o w i n g  papers n u r i e r e d  i to 4 read on this motion by 
pla in t i i f f  f a r  stl irmsq- ji_zdginent or; the l s sue  cjf liability on h i s  
Labor Law 5 240 (I; cia:-% a g a i n s t  c',efa-jdants Wildflower E s t a t e s  
L ; c ~ ~ e l o p s ~ ; ~ ,  T E C .  "Wiidf lower Estates" , and (:leissic Construction. 
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A t  t he  t i m e  of +,ne accident, ? l e i i n t i f f  743s working for C i t y  
W i d C  3s a carpenter, a id  was assigner-! t; o r e c t  the  interior stairs 
bet,ween the secozd and tkirrd f1-sor-s c f  one of t h e  houses. 
P l a , n t . i f f  wcs s t d x h n g  ctn w?i,imt hc;.,s been +scribed as a nakeshrft 
s c a f f s l d  ~3r pla t for in  consisting cf two ,r,ieces of wood resting on  
t h e  wcloden beans c h a t  made up thc frarrie i.f the stairwell. Directly 
above t h e  area where the makeshift scaffcldipZatforni  was placed, 
' i iaS an opezling in tne  roo2 for tk+ i n s t a i i a t i o n  of a skylight. 

Labcr Law [j 2 1 i 7 ( l j  prescribes s a f e t y  precautions to pro tec t  
idborers Z r o m  ;Inic,Lle gr-avi ty-related k:az-;lrds suc:n as falling from 
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an elevated helsht er being s t ruck  by a falling object where t h e  
work s i t e  is positioned below t h e  level where materials or loads 
6; e being hsisted or secured I = ,  Narclilcci v Manhasset Bav 
Assocs. ,  96  r\Tr‘,?d 2533; M i s s e r i t c i  v Mark ITJ C o m t r .  Co., Inc. I 

9 6  XY2d 487; Ross v Curtis-Zalmer HJdro-Elec. Co. 51 NY2d 43.4; 
P’ocovich v Consolidated Edison Co,, 7 8  N’i2cS 5 0 9 ) .  This section of 
the Labor Law statc : te  imgoses a nondeleazbie d u t y  upon owners and 
cJeneral contractors ta provide protecr;ive equipment, devices  and 
cther  adequate and reasonable pro tec t iQn  t o  persorls ervployed in the  
construction of a bu i ld ing  (s, poss v C g g t i s - P a l m e x -  Hydro-Elec. 
k, S I  NY2d 494; Cannon xr E;utr?aa, 7 6  NY2.3 644). 

An owner, yellera1 c o n t r a c t o r  ur agent  w i l i  be held s t r r i c t l y  
liaDle, withoilt regard to plaintzff’s own negligence, where a 
v ; ~ l a t l o r ,  of chis section of k h e  Labor 5a.q ..;-,atuto ‘is t-he proxirr,a”i.e 
l-a*ise u f  a plaintiff’s i r L j u i i e s  ( R o s s  v 9 . ~ r t i s - P a l m e ~  Hydro-ELec. 

SuDrc ,  Rocovich v Consoiidared E C ? ~ S C X I  C:o+, suxxa; Zh-fmer v 
Z:hen!~lr,a Countv P e r f .  Arts, In&, 65 W l 2 d  513) . ‘Moreover, an owier  
o r  ~;..n..-.ral contractor nay he held liable If: damages regardless of 
;diether it has ac tua i i j r  exercised s u p e r v i s i c ~ c  or c m t r o l  over the 
wsrk  !Ross v Curtis-Palmer Hvdro-Elec. Co., supra; Roeovich v 
- Cdnsalidated Edisori C o . .  supra). 

Fall~ny f r c l m  an elevated height pcses a d i f f e r e n t  hazard from 
D+?lncj hit by a f a l l l r i g  ohjert, and j-nvoivc.; different c o n s t r u c t l a 1  
prdctices, therefore, “ the  hazard Ercm CI t--YW of ac t iv i  tY canao~ 
be ‘transkerred’ to create  iiabilit;. f r J L -  a different type of 
accldenc” (Narducci v Manhasset R a v  ASYIJC-Z~,  =&sa, at 268;  w, 
Elieves v Five Sorc Air Cond i t ion ins  & Refrig. C?-~I., 9 3  NY2d 914) I 

Here, however, plaintiff was Cij recter.2 tc perform a  ask which 
exposed him t o  b o t h  an e l e - r a t i o n - - r e l a t e d  hazard and t h e  risk of 
bei25 h i t  by a falling objec t .  

The e l eva t iDn- re l a t ed  r i s k  w a s  created by the need to e l e v a t e  
;)laintiff t o  a height above t h e  three-s tory o t a i r w e 1 . l  which was 
spen f r o F  the Sasement, to t l i? t h i r d  fluor cf the house. The 
naheshift  seaf fola/ylatform f a l l s  w i t h i n  c,he cAreyory G E  e n u m r a t e d  
safety devices  provided t o  protect p l a i n t i f f  frcm the r i s k  of 
faallinq through the stai rwel l .  The uri3isputed fact t h a t  t h i s  
sa tecy  device collapsed causing plaintiff t o  f a i l  throiJgh the  open 
: j t a i r i ; e l l  “constitutes a prima fazie showir-g that the  statute h7as 

yJloiated. ana tha:: che v i o l a t i o n  was il proximate cduse of t h e  
- d v ~ ~ ~ e ~ r ~  Lnjxries, [:hereby estiibl i s h i n g  p l a i i l t i f  f’s encrtlement to 
j-idginent as a matcer of law on t h e  i s s u e  of Izabilicy” (Dos Santgs 
‘ I  Sta t e  of New Y o r k ,  3 0 0  A 3 2 d  4 3 4 ;  w, Sc2teed v NY/Enterprise C i t y  - ticme H C L ~ S .  D e v .  Fund C a r p .  , ~ AC2d 755 NYS2d 4 2 8 ;  La L i n e  
Epstein, 143 A D 2 d  8 8 6 1 .  
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Morecvel-, t h e  cther height-:elated r i s k  w a s  c r ea t ed  by 
p l a i n t i f f ' s  having co place  t h e  makeshift s:affo:d/placform under 
t-ke skylight opening in the r o o f .  The failure tc provide afiy 
s a f e t y  devi-e t o  p r o t e c t  plaintiff frorr: ~ i i n  r i s k -  of objects f a l l i n g  
tkru3Z;Th  he cpening from ~: i e  work axes CII the roclf to the work area 
selostr a l s o  leads t o  l i a b i l i t y  under Labor L a w  S 2 4 0  ( 5 )  I-, Orner 
:J P o r t  A u t h .  of X a Y ,  aC N.J., 2 9 3  AZ2d 517; Oxitar v City of N B  
Yo-k 2 8 6  N I 2 d  67:; see generall:;, Felitner v Cornina, Inc., 
3 @  E\:-f2d 215, Zimmer 17 Chemuna Cour:L. P G - r f .  A r t q ,  smra  [failure t o  
2rovicle any s a f e t y  device a t  all c m z t i t u t e s  B v i o l a t i o n  of 
3 243(1 i as a nat te i  of L a w j  i .  

L I  

Hence. plaintiff has slso ;?-\et h i s  kurden and  e s t a b l i s h e d  a 
prirr.z facie case sgaicst Classrc Co ZiccordinyZy , 
Flaicrlff Fs e n t i t l e d  to surrmary judyme the  issue of 1iabiliSy 
against Wrldf lower Es ta tes  a n d  ~2,'1.asss s Labor 
La;i 5 24C;I) cause of a c t i m .  

Dated: Jcne 9 ,  2 0 6 3  
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