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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: ILA.S. PART 24
X

JOSEPH E. SHEEHAN and ROSA M. SHEEHAN,

Plaintiffs, Decision & Order
Index No. 112555/00
-against- Motion Seq. 16
GEORGE PANTELIDIS,
Defendant.
X
GEORGE PANTELIDIS,
Third Party
Third Party Plaintiff, Index No. 01590112/01
-against-

JOSEPH |. KRIESEL, d/b/a ABC CHIMNEY &
FIREPLACE COMPANY, et. al,

Third Party Defendants.
X

ROSALYN RICHTER, J.:

In Motion Sequence No. 015, plaintiffs Joseph E. Sheehan and Rosa M. Sheehan move for
an order, pursuant to CPLR 4101, striking the demand for ajury trial, filed by defendant George
Pantelidis, removing this action from the jury calendar, and permitting the action to advance to the
non-jury calendar. T hird-party defendant Jo seph I. Kreisel, d/b/a ABC Chimney & Fireplace
Company (Kreisel) cross-moves for an order, pursuant to CPLR 4102(e), for leave to file ajury
demand nunc pro tunc.

In support of their motion, plaintiffs contend that by joining their legal and equitable claims
in this action, they have waived their right to ajury trial. They argue that defendantalso has waived

ajury trial by asserting legal and equitable counterclaims in his amended answer. In opposition,
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defendant disputes that plaintiffs have waived a jury trial, and argues that the gravamen of the
plaintiffs’ claims and defendant’s counterclaims involve recovery of money damages and therefore
this matter should be tried by ajury.

It is beyond dispute that the determination of whether an action should be tried by ajury is
to be determined by the facts alleged in the complaint and not by the prayer for relief. Thus, ajury
trial might still be appropriate even though plaintiff and defendant both seek monetary damages and
injunctive relief. See, e.g., Poley v. Rochester Community Sav. Bank, 184 A.D.2d 1027 (4th Dept.
1992); Lillianfeld v. Lichtenstein, 181 Misc. 2d 571 (Sup. Ct. Kings Co. 1999). However, even if
the Court agrees with plaintiffs that they waived their right to ajury trial by joining equitable and
legal claims arising out of the same transaction, see Kurzner v. Sutton Owners Corp., 245 A.D.2d
101 (st Dept. 1997), the defendant still would be entitled to ajury trial on the legal claims in the
main complaint. See generally, Cowper v. Buffalo Hotel Development Venture,99 A.D.2d 19 (4th
Dept. 1984).

Defendant hasnot waived hisrightto ajury trial merely because he asserts equitable defenses
or equitable counterclaims. See Wisell v. Indo-Med Commaodities, /nc., 303 A.D.2d 749 (2d Dept.
2002); Hudson View!I Assocs. v. Gooden, 222 A.D.2d 163 (1st Dept. 1996). Rather, the trial court
may ask the jury to reach an advisory verdict with respect to the equitable claims. Wisell, 303
A.D.2d at 750. Finally, plaintiff argues that defendant has waived the right to a jury trial by
combining equitable and legal counterclaims and by seeking injunctive relief. First, the equitable
and legal counterclaims do not clearly arise from the same transactions and thus do not constitute
a waiver to ajury trial. See Hudson, 222 A.D.2d at 165. In addition, the heart of defendant’s

counterclaims involvemoney damages for nuisance, trespass and other tort claims, such asmalicious
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prosecution, which are triable by jury. See, e.g., Dean v. Cross, 76 A.D.2d 1028 (1st Dept. 1980);
Barrow v. Bloomfield, 30 A.D.2d 947 (1st Dept. 1968); Bomptin Realty Co. v. New York, 275
A.D.2d 843 (2d Dept. 1949); City Bank Farmers Trust Co. V. Hartshorne, 264 A.D. 287 (1st Dept.
1942); Lillianfeld, 181 Misc.2d at 571. Although defendant, in its prayer for relief on the
counterclaims seeks an injunction, this request is incidental since money damages for the expense
of removing the nuisances would afford defendants the remedy they seek. Finally, to the extent that
some of defendant’scounterclaimsseek equitablerelief, they are so intertwinedwith the legal claims
that one trial is appropriate. Wisell, 303 A.D.2d at 749.

In conclusion, the motion to strike defendant’sdemand for ajury trial is denied. In light of
the Court’sruling, the cross-motionby the third party seeking to demand ajury trial ismoot. Kriesel
canrely on the timelyjury demanu filed by defendant. See 77 Park Place Associates v. Barnes, 204
A.D.2d 170 (1st Dept. 1994).

This constitutes the decision and order of the Court.
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