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The following papers, numbered 1 to were read on thia motion tolfor 

PAPERS NUMBERED I Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

I Answering Affldavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes 0 No F I L E D  
Upon the foregoing papers, it is ordered that this motion 

AUG 2 0 20!J4 

- ,  , . , .. ..I.-- 

J- s. c. / '  
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Plain tiff, 

-ag ai tis t- I n  de x N o . 0 02 3 0 h/( 13 

Index No. 591 11 8/03 

Hernian C'ahn, *J.: 

Third-party defendants Williani H.  Roth and Kelly 6L Kotli iiiovc to drsniiss tlic 

third-party action which is brought under theories of legal nialpracticc aiid 

indemni licatioii, C'PLK 32 1 I (a) (7) .  

'I'his action arises out of the salc in 2000 by plaintiff Jlor-othea Tmniiig of 00 

bron7e and 10 iiiixed media sculpturcs crcatcd by her late husband, Max Ernst, a Ic;iciei in 

the Surrcalist art movement, to dcfmdant/third party plaintiff' John C'nvaliel-o, an art 

dcaler. From 1978 until 2002, C'avalicro actcd as Tanning's business manager and agcnl. 
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‘The filial sales agreemcnt, dated Novcmbcr 21, 2000, was drafted by Rolh and h i s  

law firm, Kelly & Roth, Tanning’s attorneys since 1 OSS. The agrccmcnt sets forth 

Cavaliero’s reprcscntation that hc intended to resell the sculpturcs to “Gennan Entity.” 

The “German Entity” was to pay $7,000,000 for the sculptures, with $6,000,000 o1‘that 

siini going to Tanning, and $1,000,000 to Cavaliero, as his commission. 

The Main Action: 

Tanning alleges that she believcd the “German Entity” to  be cithcr f l i t :  newly 

crcatcd Max Ernst Museum in Bruhl, Germany, or a German bank assisting in tlic 

hanc ing  of the Museum’s purchase. Tanning had a particular intcrest in the Musc~rm 

bccaiise i t  was named after hcr latc husband and was located in  Bruhl, his hirthplacc. 

Roth has idcntifiied the Gemian Entity as Krcisparkasse Koln Bank (a Gcniian Bank), 

located in Cologiic, Germany. 

The resale transaction to thc German Rank was timely cotnplctcd. Cavaliei-o dilly 

paid Tanning $6,00@,000 for 70 sculptures and retained $1 ,000,0(1)0 as his commission. 

However, although he transferrcd the bronze sculptures to the German Rank, C’avn 1ici.o 

aciinittedly retained possession of nine mixed media sculphires for resale by his ar t  gal Icl-4 

to third parties. Cnvaliero alleges that he had previously adviscd Tanning, licr riicco, and 

inovants of his intciition to retain the nine sculptitrcs. Movants dcny that Cavalicro s o  

adviscd thcni, but admit that he did instruct them to rcdact nine of thc sculptures f‘iwni thc 

final list that they f‘orwardcd to the Gcrrnan Bank’s attorneys. 
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Aftcr completion of the sale and resalc transactions, Tanning dlegedly discovcrcd 

that Cavalicro had retained some of the sculpturcs. She then coinmcncd this lawsuit to 

recover thcni. In the complaint, Tanning allcgcs that Cavalier0 intcntionally falsely 

reprcscnted that he was purchasing the sculptiires solely for rcsalc to the Max Umst 

Miiseum. Tanning further alleges that Cavaliero’s tnisrcprcscntalion induccd Iicr to ctilcr 

into the transaction with him. On these allegations, Tanning asserts ca~iscs of xt ion in 

the- complaint for fraudulent induccment to contract and brcach of the fiduciary duty 

Cnvalicro owed to her as hcr business managcr a n d  agent. Tanning also seclts I-etiii-11 01’ 

the retained sculpturcs, an accounting rcgarding the sale, if any, of the retained sculptiir.cs, 

rccovcry of the $1,000,000 sales commission, m d  punitive damagcs. 

In his answer, Cavaliero dcnicd all allegations of misconduct and asscrtcd 

a f i h a t i v e  defenscs bascd on theories of thc expiration of thc rclcvaiit stalutes of 

limitations, the doctrines of laches, cstoppel, acquiescence, and unclean hands, and fiiiluw 

to join necessary partics. 

In October 2003, Tanning and Cavaliero settled thc main action. ‘I’aniiiiig 

discontinucd the action in exchange for Cavaliero’s rctiirn of the retaincd sculptut-cs to hei- 

and/or the Muscuni. A stipulation of discontinuancc of thc main action was filed o n  

October 29, 2003. 

‘ r h i r d -P arty C n m p 1 ai n t : 

One month prior to the settlemcnt, Cavaliero coniincnced a third-party action 
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against movants. In the third-party complaint, he alleges that, prior to execution of the 

sales agreement, he had adviscd Tanning and hcr niece that he intciided to retain iiinc o f  

the 70 sculpturcs. C‘avaliero also alleges that, prior to executing the agreeiiicnt with [lie 

German Bank and prior to taking possession of the 70 sculphrrcs, he adviscd Roth t l i ~ i t  hc 

would bc retaining iiiiic of the sculpturcs and provided Koth with docuiiicnts identirying 

thc rctained sculph~rcs. Cavaliero also alleges that at no tiinc did movants advise h i m  th31 

thcy were acting as his attorneys as well as Tanning’s 011 the sales transaction, altliougli 

they now claim that they reprcscnted him as well as Tanning. ‘I’he third-party coiiiplaint 

further alleges that the law firm never advised him that a conflict of iiitcrest might exist ;IS 

the rcsult of the dual reprcscntation or that his retention of any of the sculpt~ircs wo~rlcl bc 

inconsistent with the terms of thc sales agreement with Tanning and the f>duciai-y 

obligations hc owed to Tanning as her agent, or that it might be held to constitute frniid 

In thc third-party action, Chvaliero asscrts a claim fcjr ccx”ri law 

indciiinification on the ground that Koth and Kelly & Roth impropcrly hiled to ndvisc 

tlicir client, Tanning, that Cavalier0 intcndcd to retain ninc of the sciilpturcs. C’aval ici-o 

also asserts a claim for legal malpracticc, to the extent that movants were acting as his 

attorncys on the salcs transaction, on thc ground that, in failing to advisc hini o f a  

potcntial or actual conflict of intcrcst, they failed to cxcrcise the ordinary a n d  reasonablc 

skill and knowledgc commonly possessed by meinbcrs of the legal pi-ofcssion. 

Roth and Kclly & Koth now seek dismissal of the legal malpractice claim oil 
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grounds that it is fatally defective on its face bccause Cavaliero’s factual allegations do 

not demonstrate that their conduct, as alleged, caused Clavaliero to suffer actual and 

asccrtainable damagc or was the proximatc cause of  any alleged damages. 

In opposition, Cavaliero contends that the claim is properly pleaded and adcqiiatcly 

s LI p po d e  d by fa chi a1 a1 lcg a t i on  s . 

Discussion: 

O n  a motion to dism,iss a complaint for failure to state a C ~ U S C  of aciion, thc cotiit 

must accept each and eveiy allegation as true, without exprcssjng an opiiiioii as to 

whether thc plaintiff will ultimately be able to establish thc truth o r  the allegations; if thc 

plaintiff i s  entitled to recovery upon any reasonablc vicw of the facts, the complaint is 

legally sufficient (219 Broadway Corp. v Alcxander’s, Inc., 46 N Y 2 d  500 [ 19791; 

CPLK 321 I Laj 171). 

The legal nialpracticc claim is not legally cognizable. To plead a cogniznblc claim 

of legal nialpractice, a plaintiff must allege facts sufficient to deinonstrate three csscntial 

elements: that the attorncy was negligent; that the negligence was thc proximate cii i isc o f  

the loss sustaincd by the plaintiff; and that the plaintiff sustained actual a n d  ascertaiiiahlc 

daniagcs (Between the Bread Realtv Corp. v Salans Hcrtzfcld llcilbronn C’hi-isty LSL 

Vicncr, 290 AD2d 380 [ 1” Dept], Iv denied 98 NY2d 603 LZOOZ]). Absent n sliowiiig of 

actual and ascertainable damages, a claim for legal malpractice must Tail (Postcl v Jaff‘c R 

S c ~ a l ,  237 ALI2d I27 11’‘ Dept 19971). TIcrc, the factual allegations, whcn cieeii1ec.l tnrc, 
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do not demonstratc that Cavaliero sustaiiicd any actual dainagcs iis the result of 1110v;iii ts '  

con duct . 

Cavaliero alleges that his damages consist of the loss of the profit that he woiild 

havc rcalized from the salc ofnine sculpturcs, had he not retunicd thcm, and the' 

attorneys' fecs that he incurrcd iii dcfending the main action. Signi ficnntly, Iiowcvci-, 

Cavalicro's th.reshold assumption that, absent movants' alleged failurc to advise Tanning 

that C'avaliero iiitcnded to retain somc of the sculptures, 'Tanning would have pcniiittccl 

hiin to retain tlic sculptures, is mcrc speculation. "Merc spccirlation ahoLit n loss mu1 ting 

from an attoriicy's alleged omissioii is insuIficient to sustain a prima facie casc of' Icgal 

malpractice" (,Giambrone v Bank of New York, 253 AD2d 786, 787 [2d Lkpt 199XJ; 

1,uniewski v Zcitlin, 188 AD2d 642 [2d Dept 19921). 

Cavalicro's assumption is belicd by the allegations set forth in thc main action's 

complaint and the terms of thc sales and settlement a@-ccmcnts. In t.he complaint, 

'I'anning uncquivocally allegcs that her sale of the sculphircs was prompted by her wish 1-0 

honor  her latc husband's life and contribut.ion by arranging for his work to bc displayed in  

a niuseuni located in thc town of his birth. 111 addition, Tanning required that C1'avalici-o 

return the sculpturcs in exchange for her discontinuance or  the main action. The 

unambiguous terms of the salcs agreement itself demonstrate that Tanning intendcd tlic 

sculptures to bc resold by Cavalicro only l o  the purchascr dcfiiied in the sales agrcomcni 

and not to aiiy other purchaser. The agreement unambiguously requires C3aval iem to 
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resell the "Ernst works," defined in the agreement and exhibits as including 70 swlptiii-cs, 

to the Geiman Entity. There is absolutely nothing in the agreement which might bc 

construed to  permit Cavaliero to retain any of the sculph~rcs. The agr-eemcnt, in  the event 

the rcsalc of the sculptures to the German Entity is not consummated, expressly rcqiiii-~s 

C'avaliero to "reconvey owncrship of the Emst Works to Dorothea Tanning" and fi~rthcr 

requires that "this agreenient will bc of no force and effcct" (Tanninhs/C'nvalicl-o u l e s  agi-. 

at  1). 

Thcrc is no dispute that Cavaliero is a sophisticated businessman a n d  has bccn ;I 

successful agenl and dealci- in the art world siiicc at least 1978, when hc first t q p 1  

representing Tanning. Having cxecuted the sales agrccmcnt wilh Tanning, Caval Icro is 

deemed to have read and understood its terms (Ginsberg v Fairfield-Noblc C'orp., 8 1 

AD2cl 318 [l".Depl 19811). 

Moreover, Cavalicro does not allege that he instructed inovalits to prepare an 

agreement which cxpressly permits him to retain some of the sculptures, that hc advisccl 

movnnts that the agreement did not reflect his truc intcnt or Tanning's intcnt, that T;inning 

agreed to pcrniit him to retain some sculptures, or that hc directed them to rcvisc the 

agrccmcnt. Instead, he merely alleges that movaiits knew o f  his intent and should hava so 

advised Tanning. 

Thc agreement bctwcen Tanning and Cavaliero is effectivcly a written bill of sale 

executed by Tanning, wherein she transfers ownership of the Max Ernst art works, ctc.,  io 
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C‘avalicro. The consideration for the transfcr is the payment to Tanning, of $0,000,000. 

In the agrccmcnt, signed by Cavalicro, it is stated as follows: 

“Whcrcas, John Clavalicro has represented to Dorothca Tanning t h a t  he 
intends to rcscll the Emst works to a Gcrnian buyer (hereafter “Cjcr~iiaii Entity”). 

Thus, hc acknowledged his reprcscntation and promise to traiisfcr thc works t o  the 

Gcrman Entity; nothing is said about his selling tlic works to anyone else. 

Thus, it appcars that, C‘avaliero provided no consideration to ‘I’aiining in  csch;ingc 

for [he retained sculptures. Basic contract law provides that, in the absence of fratid or 

iinconscionability, thc parties to a contract are frcc to make their own bai-gain, cvcri if tlic 

considcration exchanged is grossly unequal or of dubious value, so long as sonielhing o f ”  

‘real value in the eye of thc law’ ” is exchanged (Apfcl v Prudential-Rache Sec., 8 I N Y 2 d  

470, 475-76 [ 19931, quoting Mencher v Weiss, 306 NY 1, 8 [ 19531). Here, nothing of 

value is allcged by Cavalier0 to have been given by liimsclf to Tanning in exchangc for 

thc rctained sculptures. Chvalicro does not allege that he was entitled to rctriin thc riinc 

sculptures, in addition to the $1 million he was admittedly authorized to rctaiii, iis part o f  

his commission. Therefore, in rcturning thc sculptures to their rightful owiicr, C‘nval icro 

merely coinplied with the terms of the agreement hc cxccutcd a n d  reslored Tanning to tlic 

position that she would have been in, had hc not breached the agreement. 

Iiiasmuch as the factual allegations, even when dccmcd trite, do not cienionstratc 

that Clavalicro sustained any actual and ascertainable damages, the third-party claiin fcor 

lcgal malpractice is not legally viable and tlic claim is dismissed. 
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In addition, the undcrlying facts alleged do not demonstratc that I - I - I O V ~ ~ S '  allcgcd 

misconduct - in failing to advise him that retaining sculptures would constitute brcxlics 

of the agreement and his fiduciary duty toward Tanning - was the proxin-~atc c:iw.c of his 

damages. "In ordcr to demonstrate proximate causc, plaintiff must establish that '1JLil To]-' 

the attonicy's ncgligcncc, plaintiff would have prevailed in thc iiiattcr at issuc OI- woLi1ti 

not havc sustained any darnages" (;d. at 380; Sciiisc v Mackasek, 227 AD2ci 1 84 [ 1 " Depl 

19961). Where, as here, the loss is caused by the plaintiffs own uricounseled.acti~)ii~ 

plaintiff cannot demonstratc thc essential element of proximate cause and, therefore, may 

not recover undcr n claim of legal malpractice (see M&S Bldg. Supplies, Inc. v Kcilci-, 

738 F2d 467 [DC Cir 19841; Stolmeicr v Fields, 280 AD2d 342 11" DcptJ, lv clenicd 00 

NY2d 714 120011). 

Cavaliero alleges that lie did not know that movants were representing him iintil 

this lawsuit was commenced and that he assumed that they wcrc rcprcsciiting Taniiing in 

the undcrlying transaction, as they had in previous ti-ansactions. Thc partics agrce that 

Tanning paid all the attorneys' fees generated in the undcrlying transaction and tlw( 

niovants had previously draftcd agrccniciits bctwccn Tanning and Cavaliero 

memoiializing transactions in which Cavaliero was not represented by separatc couiiscl. 

Ncxt, niovants seek to dismiss thc common law indemnification claim on groiiiids 

that, under the alleged facts, Cavalicro cannot dcnionstrate that he did not, persoI~ally, 

breach thc sales agreement. Nor, movants argue, can he deinonstratc that lic sustainctl 
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any dziniagcs warranting indemnification. 

"Indemnity involves ai1 attempt to shift the cntirc loss from one who is compelled 

to pay for a loss, without regard to his own fault, to another party who should morc 

properly bcar responsibility for that loss because it was tlic actual wrongdocr" (Trwtccs 

of Columbia Univ. v Mitchell/Giurgola Assocs., 109 AD2d 449, 451 [ I "  Depl 19851). 

"[Tllie predicate for common-law indemnity is vicarious liability wi thout  raalilt on the pai-l 

of tlie proposed indcmnitcc, [and] it follows that a party who has itselfparticipateci to  

some degree in the wrongdoing cannot rcccivc thc bcnefit of the doctrine" (4. at 453; 17 

Vista Fee Assocs. v Teachers Ins. & Annuity Assoc. of Am., 250 AD2d 75 [ I "  Dcpt 

19993). Inasmuch as, under the facts as alleged and the terms of tlic snlcs agrccmcnt 

itself, Cavaliero can deinonstratc no lcgal right to retain the sculpturcs and has mcrcly 

returned tlic sculptures to tlicir rightful owncr, Cavalicro has sustained n o  daniagcs 

warranting indemnification. Moreover, the facts alleged by Cavaliero indicate thal hc 

caused any damages he might have sustained by intentionally breaching his conti-acl with 

Tanning. 

In any event, by settling with tlic plaintiff in the main action, C.hvalicro cffcctivcly 

ended his indcmnification claims. (see, Abi-aim v Milwaukee Electric Tool Cl'orp., 17 1 

AD2d 930 [3d Dcpt 19911). Therefore, Cavaliero is not entitled to cotiiiiion law 

indemnj fication. 

For thcsc rcasons, that branch of tlie motion to dismiss tlic third-party claim Tor 
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coninion law iiidcninification, is granted. 

Accordingly, it is 

OKDLKED that tlic motion to dismiss is granted and tlic third-party x t i o i i  is 

dismisscd with costs aiid disbursements to third-party dcfcndants William H. Roth  :inti 

IWly 611 Roth; a n d  i t  is r11rthe1- 

ORDERED that the clerk nf the court is dii-cctcd to cntcr.judgmcnI accoidingly. 

This coristihites the decision and ordcr of thc Court. 

Dated: August 17, 2004 
ENTEK: 
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