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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: PART 60 

w 
CT 

0600228/2004 
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DISMISS AC'I'ION 

' MOTION SEQ. NO. I 
, MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motlon to/for 

L 

Notice of Motion/ Order to Show Cause - Affidavits - Exhlblts .{ 

Answering Affidavits - Exhibits 

Replying Affidavits 

PAPERS NUMBERED 

Cross-Motion: U Yes 111 No 

Upon the foregoing papers, it is ordered that this motion 

This motion is decided in accordance with the accompanying memorandum 
declsion. 

SO ORDERED 

Dated: \ z b4 
Check one: 1 - 1  FINAL DISPOSITION NO 
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WISE MJ!,‘I’AT.,S GROUP,  LLC., 

Il)erellclan t . 

FRIED, ,r.: 

This nclion arises out of a contract bctween plaintiil; Merrill I,ynch, Picrcc, 

Fcnner Kr. Smith Incorporated, and the dcfcndant Wisc Metal’s Group, LLC, i n  which 

Mcrrill Lynch was lo act as an underwriter for lhe issuance of certain securities by 

Wisc. 11 should be mtcd, as sct forth j.n tlic Answcr, that Wise is a lirnitcd liability 

company, which through a. subsidiary, is [he “third leading IJ.S. producer of 

duiminuin can stock for the beverage can slock niarket .... i t s  reported sales in 1 999, 

200 niid 2001. were, rcspccli.vcIy, $654.7 niillion, $734.5 niillioiiand $64 I .9 million”. 

Tlic ollkring - in which Wise sough1 to raise at leas1 $1 S O  r i i i l l ioi i  - was 

unsucccssliil. Following this unsucccssiul placement, Merrill l..,ynch has sought to 

recover i t s  I‘ees and costs, in the amioiint of $931, 893.59, DeIendant 

countcrclaimcd, alleging various causes 0‘ action, including fi-aud, ricgligent 

17iisrcpresei7tation, brcach of the covcnant of good faith and fair dcaling, malpracticc, 

and brcach of fiduciary dealing. 
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Pursuant to C1PI , I<  32 1 I (a)( I ) ,  plaintiff moves to dismiss the second, third, 

fourth and fifth countcrclainis in the ariiended answer on the ground that i t  has a 

defense Io~inded iipori documentary cvidcncc. Plaintiff furtlicr iiiovcs, pursuant to 

CPLR 321 1 (a)(7) to dismiss all the counterclaims on ground lhal they l'ail to state 

a cause of action. The counterclaims are as follows: first countcrclaim(fraud); 

second coiinterclaiiu (iicgl igent niisrepreseiilation); third coiiiiterclaim ( hrcach of 

covcnant of good h i th  and fair deal i ng); fourth couiiterclaim (malpracticc); and fifth 

counterclaim (brcach of fiduciary duty). 

Thc contract cntcrcd into bctwccn p1aiiitiffMerrill Lynch and defendant Wise 

Metals, was incmorialized in an ciigagciiienl letter datcd .Tanuary 12, 2002. Ry  its 

tcriiis Wise agrccd that: 

110 lndcninified Party [Merrill Lynch, its aifiliates and tlicir respective 
direclors, olficcrs, agents aid controlling persons I shall have any lidility 
(whctlicr direct or indirect, in contract or tort or otherwise) to [Wise Metals[ 
or its security holders or creditors related to or arisiiig out o lo r  in connection 
with [tlic cngagemcnt letter], the issuance o l  securitics and the use of thc 
procecds thereof', the 'l'ransaction, any rclaled lransaction or the performancc 
by McrriIl Lyiichofthe serviccs contemplaledby this Idler agrecmcnt, except 
to tlic extent that any loss or claim, damage or liability is h m d  in a linal lion- 
appealable judgnient by a court o l  conipctent jurisdiction to have rcsultcd 
li-oin such Indeiniiificd Party's had faith or gross negligciicc. 

I t  is itrgcd Ihat this limitzltio~w clause, LIS a iiiatler o l  law, precludcs Wise 

from assert iiig claims of'negl i gciil misrcprcsen la  lion, breach oi'thc i 111 plied covciian t 

of good I'aith aiid fair dealing, inalpractice and hreach ol' fiduciary duty, against 

Mei-rjll I,ynch. On the other hand, Wisc contends that h i s  provision is uncnforceablc 
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L L b e c i ~ ~ i ~ c  it is part of the Engagciiicnt 1,ctter which is alleged to be tlic product o l  

Merrill 1 ,yiicli’s fraud”. MerdI  I .yncli also argues that all tlic couiitcrclaims fail to 

state a cause of action. Specilically, that thc dei‘endant has failed to plcad fraud and 

iiiisrepreseiit~titioii with particularity as required by C‘PI , I <  30 1 (7(bj; that there can bc 

no fraud CLILISC of action “liw st:itciiients L)(. rii1ur-c intciitions, expeclations o r  

proi7iscs7’; and rci tcratcs that the rciiiaining causes ofactioii arc impermissiblc unclcr 

the Engagclilcnl Letter. 

Turning first to thc issue 01. wliethcr the counterclaim for fraud sliould he 

dismisscd. “The geiicral rille is that fri-aud cannot he predicated upon statements that 

arc promissory in nature at the time tlicy are made and which relatc to future actions 

or coilduct” (Ccrhaiio v. Price, 7 AD 3“’ 470, 480 [2““ Ilcpt., 2004]j. While it is 

correct tliat alleged false iinaiicial projections may bc actionable (c.g., c’pc: 

Intcriiational Inc., v. Mckcsson Cnrp., 70 NY2d268,286 I 19871, here tbc statements 

by Mcrrill Lyiicli allegcd in the complaint, Le., that the proposed interest rate of 

betweeii I-) % lo 10% would be atlractivc to prospcctive institutioiial investors; h a t  

therc was an  cxisting iiiarket lor tlie proposcd debt sccurities ofcoiiipanies such as 

Wise; and tlial Mcrri I I Lynch could succcsshlly sell the offcriiig, are hardly ihiaricial 

projcctions. ‘1’0 these two coiiiniercially sophisticated partics, the statements that the 

proposcd oll‘erjiig woirld be attractive to tlie markctplace atid that it would bc 

succcssliil aiiiountcd to riothirig 11101-c lhari “1iiure opiiiioiis or prcdiclions of I‘i~t~irc 

events.” (Wilsen Associates Real Estate Clorp., Iiic. v. PiAIy, 204 N 1 2 d  777, 778 
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[3rd Dcpt., 10941). Such skitciiients arc not actioiirzble ns ikriiid. ‘Therefore, the first 

countcrclaini alleging fraud is dismissed. Further discussion is uiiwaixmtcd. 

‘I’he conclusion that the Gaud counterclaim (first comtcr-claim) must bc 

disinisscd, also disposcs uf defendant’s argument that, notwitlis~andjng the 

IimitiItiorIs in the Engagcmeiit 1 ,ctter, it i s  unenlorccable because it was allegcdly 

induced by fraud. Since the allegation 01‘ f k u d  is irisLiCf’icizn1, Y O  is the claim 01’ 

haudulcnt inducement, mid thcl-eii)re tlic question is wlicthcr tlic limitation of 

liability provision prccl~dcs the second tliruugh iilth counterclaiins. 

[nitially, I reject the defense coiiten~ioii tliat this limitation provision, 

conlaincd in Annex A to the Engagement Letlcr (“IndciiiniGcation and 

Contribution”) is directed at third parties, arid was not iriteiidcd “to stop Wisc Metals 

froin suing MerriII Lyiicli on a Iirst -party claim”. The plain language of the 

provision makes it evident that Mcrrill Lyiich bas 110 liability to Wise - “direct or  

indirect, in contract or tort or olherwise” - jii coniicction with the F,ngagcment Lctter, 

cxccpt for “bad f i i h  or gross negligcnce”. Contrary to the clefcnse argument, this 

laiiguagc is iiot ambiguous, nor docs it only sliicld Mcrrill T .yiich from clairiis 

assci-tcd by third parlies against W ~ s c  Metals. Kather, it clearly states that an 

indemnified parly, i.c., Mcrrill 1 ,yiich, lias no liability lo thc Compmy, i.e., Wise 

Mctals, except for Mei+riII Lynch’s “bad hi th  or gross iicgligencc.” Moreovcr, the 

argumcnt that this provision limiti iig liabi lily is unenforceablc BS ambiguous requircs 
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litlle comiiicnt. The parties, as already rncntioned, are both coiiimercially 

sophisticated and they agrccd to limit h e  liability o l  Merrill J ,ynch. Such agrccmcnt 

- when unequivocal as here - is enl'orceablc as a matter of law (c.g., Metropolitan 

TnsLirancc ('0. v. Noble I ,owndes Intcriialional, Inc., 84 NY2d 430, 36 11 9941). 

I laving concluded that thc agreement is enl'orceablc, because the scconci 

through fifth coiiiiterclaims clo iiot allege or plead bad faith or gross ncgligcnce, 

they iiiust be dismissed. Moreover, thil; dismissal is not premature as urged, sincc 

there i s  iio issue of furlher discovery, inasmuch as h s c  claims, as a matter o l  law, 

do not contain clciiienls of bad laith or gross negligence. 

With rcgard lo tlic claim allcging ;I brcach ol'tlie implied covenant of' good 

hit11 and Liir dcaling, which may bc preiniscd upon a claim 01. bad faith (E.g , 

Advanced Safctv Sytcms NY, Iiic. v. Manufacturers aild 'I'raders Trust Company, 1x8 

AD2d 1009 [4Ih Dcpt., 19921), although bad hjtli has iiot bccii alleged, the dismissal 

of this counterclaim is wilh lcavc lo amend the Answer wilh rcgard to this cause of 

action. Addilionally, the claim allcging breach oi'liduciary duty, as pleaded, relies 

both on thc allegations supporting the fraud claim 3s well on the allegations 

supporting the brcach of the iiiiplicd covcnanl of good l-aitli aiid I:iir dealing. If it 

were solely bascd on thc insufficient h i d  claim, (cf. Kaufinan v. C'olicn, 307 Ad2d 

1 13, I I 9 11" Ikpt . ,  2003][brcach offiduciary duly may bc premised on 1imd claim I ) ,  

there would bc 110 busis lo grant leave to ancllci. Howcver, sincc an allcgcd brcach 
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of iiduciary duty may also be pmmisccl on ;I claim of bad faith (cf. Simon v. I60 

Wcst Eiid Ave. Corn., 7 hD3d 851 11'' l k p l . ,  2004]), tlic dismissal of this 

counterclaim also is with Icave lo amend tllc Answer. 

170r the loregoing reasons, it is hereby 

ORDERED that plainlifrs motion to dismiss the 
counierclainis is granted; and it is further 

0RI)EIIED lhat dcfcndanl has lcavc to serve and file an 
aniendcd Answer lo lhc complainl, as autliorized in this 
decision, within 1 0  days of service or a copy of this ordcr 
with notice dent ry .  

ENTER: 
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