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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: I.A.S. PART 8 

MICHAEL S. HORWITZ AND SHERRI R.  WEISER- 
HOR WITZ 

Plaintiffs 

-against- Index No. I 1531 9/00 
Mot. Scq. No. 012 

1025 W?TH AVENUE, WC., 
Defendant. 

DIANE A. LEBEDEFF, J.: 

Plaintiffs Michael Horwitz and Sherri Weiser-Horwitz move for an order 

restraining the defendant-landlord 1025 Fifth Avenue, Inc. (the “Co-op”), ftom taking 

further action in relation to a ten-day demand for past due rent and additional charges. The 

Co-op cross moves to discontinue its claim for use and occupancy. 

The cross motion is granted, except to the extent that any sums claimed to be due 

are allocable to the Co-op’s legal fees in  this pi-oceeding. From an inspection of the ten 

day demand (motion, exhibit A), i t  does not appear from the face or the demand that any 

such sums are included and, to the extent a legal charge of 5500 for legal charges for 

November of 2003 has an independent basis, the Co-op is not stayed by this oi-der. 

It is appi-opriate that the claim for use and occupancy he discontinued at this time. 

The substantive dispute has been resolved and the issue of legal fees due thc tenanl has 

becn set down for :I hexing on January 16, 2003, in Part 8. To the extent that any legal 

fees to be awarded can be offset against any maintenance and other charges due, the parties 
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shall be free to make that calculation. The Co-op appropriately admits that this claim now 

lacks the underpinning of an issue bearing upon possession of the unit or il default under 

the proprietary lease. Given the judicial approval of the discontinuance, the pi-ime motion 

is dcnicd. 

In papers independent of the motion, the parties have presented requests for rulings 

irz l ir~iii ie prior to the conduct of the legal fees hearing. Foi- administi-ative convenience, the 

court will address such issues in the context of this motion. The plaintiffs seek recovery of 

legal fees in an amount i n  excess of $166,000. 

The parties both address the portion of this court’s decision of June 19, 2003, in 

which the court determined that plaintiffs were entitled to an award of legal fees but 

cautioned that full fees could not be awarded. The court observed: 

... any right to legal fees must be based upon consideration of the right to “ 

such fees as set forth in the lease (J.D. Realty Associates v. Sharzley, 288 
A.D.2d 27, 28 [lst Dept. 20011, ‘since the lcase attorncy fee provision is not 
dir-ectly implicated ... defendant’s counterclaim for attomcys’ fees was 
propcrly denicd [scc, Matter of A.G. Ship Mainteizaiice Corp. v. Lezak, 69 
N.Y.2d I, 51’; 74 N.Y. Jur.2dLandloi-d and Tenant 5 103, ContractiraZ 
Provisioiis~~fbr Aflofbr~~ey’s Fees, ‘The tenant will not be liable for attorney’s 
fces as additional rent in the absence of an express agreemcnt to the 
contrary’). Here, Article II. paragraph fifteen, states as follows: 

‘(Attomey’s Fccs): If the Lessee shall at any time be 
in default, or if the Lessor shall institute an action or 
summary proceeding against the Lesscc bascd upon such 
default, the Lesscc will reimburse the lessor for the expensc 
of attorneys’ fees and disbursemcnts thei-eby incurred by the 
Lessor, so far as the same are reasonable in amount, and the 
Lessor shall have the right to collect same as additional renl.’ 

Clearly, there are pants of this litigation which have not implicatcd this 
provision, such as the tort claims (see E.M.R. il.larzageinent Corp. v. 
llirlstend Harrison Associutes, 299 A.D.2d 393 [2d Dcpt. 20021, ‘In the 
absence of any clear indication (hat the defendant agreed to undeimke the 
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obligation to pay the plaintiff‘s attorney’s fee, and since there is no statute, 
coufl I-ule, or other legal basis for the award of an attorney’s Tee in this case, 
the plaintiff is not entitled to such an award [see Hooper Assocs. v. AGS 
Computers, 14  N.Y.2d 487 [1989]; Orlowski v. Koroleski, 234 A.D.2d 436 
[2d Dept. 19961’). Moreover, declaratory judgment claims usually do not 
fall within such leasc provisions (Archdiocese of New York v. Amedeo 
Hotels Lrd. Purtnership, 295 A.D.2d 161 [IstDept. 20021, ‘We ... deny 
plaintirf’s motion for attoiiieys’ fees, sincc the subject indemnification 
clause does not require the tenant to reimburse the landlord for counsel fees 
expended in an action commenced by the landlord to obtain a declaratory 
judgment construing the lease’). 

the issue of legal fees is addressed, the requests in relation thereto are 
denied a1 this time.” 

“Because the papers do not providc sufficient guidancc, to the cxtent 

The court has not been persuaded that its view of the law was improper 

The operative essential language in this lease’s legal fec provision states that “[ijf 

the Lessee shall at any time bc in default, ... the Lessee will reimburse the lessor for the 

expense of attorneys’ fees and disburseinents thereby incurred ... so far as the same are 

reasonable in amount” (emphasis added). The court has advised the parties that it will 

consider legal elforts relating to the dcfault. 

Plaintiffs incorrectly urge that the provision authorizes chargcs for legal fees 

irrelevant to a dcfault. Such fees are not authorized by the Lease, and plaintiff did not 

prevail on its orhcr claims. Indeed, if the full sweep of their legal efforts were 

compensablc undci- this pi-ovision, it is possible that they could not recover any legal fees. 

This conclusion considers that although i t  was detcnniiied that the notices to cure and 

terminate were substantively and procedurally deficient and that the Co-op could not 

proceed upon the claim that the tenants were in default (which issue could have been 

presented vcry carly in this litigation), the balance of their declaratory judgment claims for 

lease interpretation were not reached, their tort claims wci-c dismissed, and they remained 
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I-esponsible for use and occupancy which reached thc level of over S50.000 in arrears. On 

similar facts, wlierc thc court considered the full range of legal efforts, it has been found 

that legal fees are not due a tenant (see, dcnying legal rees, Mosesson 1’. 288/98 West Er7d 

T e n 0 ~ 7 / . s  Corp., 294 A.D.2d 283, 284 [Ist Dept. 20021, “defendant was awarded the 

maintenance arrcars it sought. Plaintiff was then awarded a 20% abatement and recovered 

on her pi-opei-ly dirinage claim. However, the abatemcnt of $66,722.88 was far less than 

‘the nol less than $1.5 million’, together with punitive damages, that plaintil‘f sought in the 

complaint. While she prevailed on her property damage claim, plaintirf’s other tort claims 

wcrc all dismisscd or withdrawn. Under these circumstances, ‘neither party can claim to 

have prevailcd ...”’ ; Wulentas I). Johnes, 257 A.D.2d 352, 354 [lst Dept. 19991, Iv 

dismissed 93 N.Y.2d 958 [1999], “In view of plaintiff’s recovery of rent arrcars and our 

dismissal of thosc counterclaims sounding in tort. the award of attomey’s fees to defendant 

cannot stand”). 

Hcrc, the particular lease provision does not give “global” litigation coverage. 

Accordingly, when reaching a conclusion as to the efforts compensable to a tenant by 

reason of the reciprocity of Real Property Law 9 234, the fees awarded must be restricted to 

such services which are “intimately related’ to matters compensable under the lease 

(Senj i ldv.  Z.S.T.A. Holdrig Co., Znc., 235 A.D.2d 345 [Ist  Dept. 19971, motion Iv app 

dismissed 91 N.Y.2d 956 [1998], lv app den 91 N.Y.2d 956 [1998]). Because an award for 

all legal cfforts would be akin to the “anomaly of a tail wagging an elephant”, 

compensation must be for “thc pro tanto benefit of’the rcciprocal counsel fee statute” by 

considering the tenant’s “ light to ... legal expense incurred in the elimination of only that 
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exposure” (Hubennnn v. Wmsberg, 131 A.D.2d 331, 334 [lst Dept. 19871, mo lv  app den 

70 N.Y.2d 614 [19871). In relation to the default issues, the court has determined that the 

“ultimate outcome” was in the tenants’ favor, and it matters not whether such outcome was 

“on the merits” (Elkins v. Cinera Realty, 61 A.D.2d 828 [2d Dcpt. 1978]), but only that the 

judgment secured is “substantially favorable” to the tenants and the tenants won 

“substantial 1-elief’ in relation to the default issues (Leventritt v. 520 Eust 86th Street. Zric., 

266 A.D.2d 45 [ Is t  Dept. 19991,lv app den 94 N.Y.2d 760 [ZOOO]). 

Clearly, il goodly amount ofthe legal work hcrc will not permit compensation. For 

examplc, an injunctive or declaratory request for relief - to the extent such a claim seeks 

“merely to prevent possible futui-e conduct which would, if i t  actually occuned, constitute a 

breach of the lease” - has been held not to “qualify as an action based on the landlord’s 

failure to perform a covenant under the lease” (Salvato v. St. David’s School, 307 A.D.2d 

812, 813 [lst  Dept. 20031). In the same vein, i t  has been helderror to determine a right to 

legal fees arises where tenants “mcrely sought a judicial declaration of their rights under 

the lease” (Spirzale v. IO West 66th Street Coup., 193 A.D.2d 431, 432 [ l s t  Dept. 19931, 

citing Caniatron Sewirzg Mach. v. F.M. Ring Assocs., 179 A.D.2d 165 [lst  Dcpt. 19921, 

and Mople.vcu v 255 W 98th St. Owriers Corp., 135 A.D.2d 32 [Is1 Depl.], app 

dismissed, 71 K.Y.2d 964 [1988], Iv dismisscd and denied, 73 N.Y.2d 868 [19891). And, 

as this court observed abovc, the lor[ claims are not compensable. 

Othcr and further pruning will also be in order. The lease provision permits 

compensation only for what is “thei-eby incuired” in relation to the default and only “so h i -  

as the samc are rcasonablc in amount” (proprielary lease, aut. 2, para. 15). Traditional 
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factors to be assessed include the time and labor required, thc difficulty of the questions 

presented, the slull rcquircd to perform the services including the lawyer’s experience, 

ability and reputation, the amount involved and benefit resulting to the client from thc 

services (Marrer of’Frre7rzcuz, 34 N.Y.2d 1 [1974]). Additionally, i n  weighing legal fces, a 

“court may consider its own knowledge and experience concerning reasonable and proper 

rees .._ [and] may form an indcpendentjudgincnt from the facts and the evidence before it 

as to the nature and extent of the services rendered, make an appraisal of such services, and 

determine the reasonable value thereof’ (Jordan v. Freenzun, 40 A.D.2d 656,657 [ ls t  

Dept. 19721). An agreement regarding fees is not necessarily controlling (Krooks v. 

Corzrud, 257 K.Y. 329, 332 [ 19311, “the agreement of retainer may prove ... an extremely 

unjust guide for ascertaining [:the] worth” of an attorney’s services). 

Here. the court continues its view that the issues and calculations can best be 

addressed at a hearing in which the chronology and purpose of the various legal steps taken 

can be explained and, most likcly, with the County Clerk’s file before the court. There are 

two particular areas of work which require reconstruction and are objectcd to by defendant 

on the ground such work which was fruitless or caused by the error of moving counsel. 

The two primary examples arose whcn the case was before Justice Lorraine Miller, who 

declined to sign the first order to show cause herein (for which there is a $900 time charge) 

and later struck the matter from the calendar (which dcfcndant states gave rise to 30.10 

hours of work and a charge of approximately $9,750). Neither of these actions were taken 

by this justice 01- by reason of this justice’s orders and this court will require further 

information to ascertain what occurred and the policies applied. 
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Further, much of the discovery motion practice, to the COUI-t’s recollection, was not 

only unsuccessful hu t  was addressed to the tort claims (commencing with notice of 

dcposition, 8/22/00 and continuing throughout the litigation). In relation thereto, plaintiffs’ 

counsel is directed to prepare a specialized long account of all items of work involving the 

toil claims. Such account could then be subject to a denial of compensation at the 

beginning or the hearing. Such an accounting would assist the presentation of evidence in 

relation to [his long entire account and would follow the course of treatment accepted in a 

“voluminous writings” situation (see, citing Richardson, Evidence [loth ed.], 9 574, Ed 

Guth R e u l ~ ,  Iiic. 1’. Gingold. 34 N.Y.2d 440, 452 [1974], “the ‘voluminous writings’ 

exception * * * * permits the admission of summaries of voluminous records or entries 

where, if reyesled, the party against whom i t  is offered can have access to the original 

data”; People 11. Potter, 255 A.D.2d 763, 767 [3rd Dept. 19981, “Summaries of voluminous 

records are admissible as long as the opposing party is provided with the original data”; 

Herberr H.  Post & Co. v. Sidney Birternzan, hzc., 219 A.D.2d 214, 228 [ 1st Dept. 19961, “It 

was also e i ~ o r  to exclude the charts prepared by Post containing summalies of the 

accountants’ voluminous workpapers already in evidence. * * * * The summary charts 

would have explained the workpapers”). It is noted that defendant states that more than 

40.60 hours, or approximately $12,000 of legal work, was involved with the pursuit of non- 

party subpoenas alone and was related to the tort claims. 

The court directs that a similar listing be prepared of those items of work 

attributable to the use and occupancy issue. The court questions whcther plaintiffs will be 

able to frame an acceptable rationale that there should be compensation for work involving 
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an issue on which the client, with 01- without thc support of counsel, defied a couit ordcr 

that use and occupancy be paid and on which plaintiffs have never can-ied the day. It is 

noted that the research done on June 3 and 4, 2002, also appear to involve this issue, as did 

the bulk of the appellate practice. Defendant maintains that approximately 64.20 hours, or  

$19,000 of legal work, was spent on avoiding payment of use and occupancy. 

A third specialized listing of the work involving the non-judicial foreclosure issues 

shall also be pi-epai-ed. This area may also be suited to a special ruling and such listing 

would be of assistancc to the court. 

One ol“ the final challenges raised is the level of compensation. The court is of the 

view that the fact that the tenant appearcd through his own law rirm does not defeat the 

legal fces claim for a tenant is not required Lo demonstrate that the tenant “incurred” 

attorneys’ fees as a condition precedent to a tenant’s recovery under the statute 

(Mnpleivood Mgnit. 1’. Best, 143 A.D.2d 978 [2d Dept. 19881; Senjeld v. I.S.T.A. Holdirig 

Co. lric., supra). However, the defendant is not rcquircd to accept the proposition that 

compensation should be at a p r o  se attorney’s - 01- such an attomcy’s firm’s - normal 

billing rate (Pnrker 72iidAssocintes 1). Zsuncs, 109 Misc. 2d 57 [Civ. Ct. N.Y. Co. 1980, 

Lcbcdeff, J.]). Certainly, defcndant may inquire as to what paymcnt agrccmcnt exists, 

whcther Mr. Horwitz would actually be paid at his billing ratc, whether thc work displaced 

work of paying clients, what discount might be given to partners for legal work, and othei- 

questions appropriate to the facts. 

And there will undoubtedly be cross examination to elicit infoimation on thosc 

times when the services w r e  above and beyond thosc usually “reasonably” seen in a 
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landlord-tenanl case by an cxpei-icnced attorney. Eighteen hours on drafting a summons, 

complaint and ordcr to show cause is mol-e time than typically seen (7/6 to 7/13/00). 

especially wlien i t  precedes research on termination of a proprictary Ieasc (7/21/00). It will 

be a basis for challenge 10 the sine of the lcgal fee that the law firm, or which plaintiff was  

a partncr, might have been able to present adequate grounds for dismissal of thc claim of 

dcfaulr after :I review of the Co-op’s documents and recoi-ds (8102 and S / l O l O O ) .  

Based on thc court’s observation, defendant is willing - and is not 1-equii-ed to 

display enlhusiasm ovcr the prospect - to pay such lcgal fees as are appropriate. The Co- 

op’s position that such fees should bc limited to those “reasonable” and “thereby incurred” 

by ircason of its declaration of default, is one which it is entitled to take under the lease 

terms. The lease does not give the tenant a “ticket to iide” into any legal debate at the Co- 

op’s cost. A hearing will permit the court to explore the issues with deliberation and care. 

* * *  
Based on the foregoing, the cross motion is grantcd to the extent set rorih above and 

the motion and cross motion are otherwise denied. The motion in limine is denied as to thc 

requests made by both sides, except to the extent that the tenants’ rcqucst for full 

compcnsation is denied at this time. The tenant’s application for sanctions is dcnied in thc 

exercise of the court’s disci-etion. 
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This decision constitutes thc order of the coui-t. 

Dated: January 1 ,2004 

J.S.C. 
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