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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
PRESENT: HON. PAUL G. FEINMAN PART 7 

Justice 

Chelsea Associates, LLC, Turner Constructlon Company, 
Albanese Development Corporation and Liberty Mutual I N D M  NO. 1 1235710 2 

- v -  
MOTION DATE 1/5/04 

MOTION SEQ. NO. 002 

Laquila-Pinnacle and Gerling America Insurance Company. MOTION CAL. NO. 

The followlng papers, numbered 1 to 3 were read on this motion to/for ~umr718 rv Iudaement. 

PAPERS NUMBERU 

1 Notice of MotionlPetition-- Order to Show Cause - Affidavits - Exhibits 

& 
Answering Affidavits - Exhibits 'I 

L 

- -  

c / 3 
NED 

Replying Affidavits 

I IJAN 3 0 2004 
Cross-Motion: I I Yes 

Upon the foregoing papers, it is ordered that this motion for summary judgment i4 nFNlFn in 
accordance with the annexed memorandum decision and order. 

Dated: January 22, 2004 

I 
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SUPREME COURT OF WE STATE OF N E W  YORK 
COUNTY OF N E W  YORK: IA PART 7 

CHELSEA ASSOCIATES, LLC, TURNER 
CONSTRUCTTON COMPANY, ALBANESE 
DEVELOPMENT CORPORATION, and LLBERTY 
MlJTUAL INSURANCE COMPANY 

X _-11___________________-__~___-----------------------------__--____~- 

PI aj n t i ff s , Index No. 1 12357/02 

against Motion Seq. No.  002 

LAQUILA-PINNACLE and GERLING 
AMERICA INSURANCE COMPANY, DECISION AND ORDEK 

Defendants. 

Fnr the Plnintlffs: 
John V. Bxbieri, Esq. 
Robin. Schrpp. Yuhas 6r Harris 
I 133 Avenue of the  America.;, 27‘ FI. 
Ncw York N Y  10036 

For the l)el’emtlanls: 
Joshua D. Bruch, Esq. 
Bicdcrniann, Hoetiig, Massaiiiillo & Ruff, P.C. 
90 Park Avciiuc 
New Yolk NY 10016 

(212) 869-8620 (212) 691-6555 

Papcrs considered in rcview or  (his tnotion Tor suinmzuy judgmcnt: 

I’upers Numbered 
Notice or Motion arid Affidavits Anncxcd ., ........ I 
Answering Arlldavits ........................................ 2 
Replying AlTidavits ........................................... 3 

PAUL G. FEINMAN, ,J.: 

In this declaratory judgmcnt action, plaintifl‘s move for summary judgment pursuant to 

CPLR 3212. 

reasonable costs of defcnding them in an action captioncd Virzcerit Lniigdlu and Roxanne 

Larzgrrllu v Clidseu Associcrles, LLC, Turner Construction Company uizd Alharzese 

Developnzeiit Corporation (Supreme Court, New York County, Index. No. 109557/00) [“the 

iinderlying action”]. 

against any recovery in  the underlying action. Upon consideration of thc above-enumeratcd 

Plaintiffs scek a declaration in their fnvor that they are entitled to recover the 

They also seek a declaration that they arc cntitled to full indcmnification 
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pipers, the plaintiffs’ motion is denied. 

The plaintiff in the underlying action, Vinccnt Langella, worked as a laborer for Layuila 

Construction, 1nc.-Pinnaclc Concrctc Corp., a Joint Venture, which company was hired as a 

subcontractor by Turner Construction pursuanl to an agrccment dated October 14, 1998. 

Langella was in+jured when exiting the job sitc on July 26, 1999. He subscquently coinmenccd an 

action allcging ncgljgcncc and violations of Labor Law # 200. Tur-ncr and the other dcfcndants 

commenced a third parly aclion against Langella’s employcr, Laquila-Pinnacle, sccking 

conlractual and common-law indemnification and contribution, and parlial contractual 

indemnification. Laquila-Pinnacle countcrclaimcd for contri bution. 

Turner subscqucntly moved for summary judgment and dismissal of the complaint and all 

counterclaims and cross claims. Laquila-Pinnacle cross moved for suininary judgment. Tumer’s 

motion was denied in a decision and ordcr datcd October 28,2002 by the Hon. Louise Gruner 

Gam (Not. of Mot. Ex. L, Decision, Vincent Langellu v Chelsea Assocs., Tunzrr Coizstruction, et 

al., [Sup. Ct., New York County, Ind. No. 109557/00, Mot. Scq. No. 0021). That court held there 

were questions of fact as to whether Turner supervised or controlled the entity which buil t  the 

ramp on which Langclla trippcd and fell, whether the condition was open and obvious, and 

whcthcr Turncr had notice or the ramp’s condition. ?‘he court also hcfd there was a question as 

to whether Turner was rcsponsible Tor Langella’s fall, which would bar its seeking full 

contractual indemnification for its own ncgligence. In addition, thcre was a question as to 

whcthcr Langclla was actually engaged in work arjsing under the contrr-tct belween Turncr and 

Laquila-Pinnacle at the time of his accident, or whether he was simply walking to thcjob site 

lollowing his lunch break. Bascd on these inaterial questions of fact, the court in thc underlying 
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action denied Laquila-Pinnacle’s cross motion for sumniary judgment and dismissal of the first 

and third causes ol‘ action of the third party complaint related to indcmnification. The remaining 

causes or action ol  the third party complaint were dismissed. 

On January 29, 2003, the eve of trial i n  the underlying aclion, Tumcr and the  other 

defendants seltled the matter with Laiigella for $305,000. They rcjccted Laquila-Pinnacle’s offer 

to contribute $50,000 and chose instead to pursue this declaratory judgmcnt action. 

In [he instant aclion, plaintills and their insurer seek a declaration that Layuila-Pinnaclc 

and ils insurer, GAIC, arc obligated to indemnify them Tor the settlement cost in the underlying 

action. They note that the parties’ contractual agreement rcquircd Laqui la-Pinnacle to procure 

and maintain commcrcial liability insurance naming Turner as an additional insurcd, which 

coverage was to include protection for Turner from claims arising out of tlic liability assumed 

under the indcmnification provisions.’ They contend that GAIC failed to timely dccline 

coverage,l citing, anioiig others, HurtJbrd Iris. Co. v Coun~y ofNassau, 46 NY2d 1028 (1979) 

(delay of two months is unreasonable when thcre is no explanation for the delay). 

Plaintiffs’ arguments are unpersuasivc howcvcr, given that il was previously held by 

Justice Gans that there is a question of fact as to whether Turner is liable l‘or plaintiff’s accident 

which, il‘ true, would preclude its indcmnification under General Obligations Law 8 5-322.1. 

Furtheiinore, there simply has bccn no dctcrmination as to whether the plaintiffs or [he 

The Octobcr 28, 2002 decision by Justice Gam states explicj tly that Laquila-Pinnacle 1 

acquired the necessary insurance policy, and dismisscs thc third party claim of breach of  
agreement to procure insurance (see Not. of Mot. Ex. L, Decision at 5-6). 

Libcr-ty Mutual wrote to GAIC on August 8, 2000, rcqucsting i t  assume the dcfense and 2 

indemnification of Turner. GAIC investigated and responded by letter dated September 15, 
2000, declining to cover (see Not. of Mot. E x .  J, Noticc to Admit, exh. D,E). 
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defeiidaiits are liable in  whole or in part for Langella’s injuries, i n  part becausc there has bccn n o  

linding that Langella was actually injured during the course of his work arising under the contract 

hctwccn the par-ties. 

Notably absent from movants’ papers is any discussion of the prcclusive elfect of Justice 

Gans’ prior ordcr rcsolving thc same issues presented in this motion. That decision was rendercd 

after depositions, and thus thc only changed circumstancc is that the underlying action is now 

settled and thc potcntial damages under the claim for indcmnification liixed. However, all thc 

matcrial issucs of f x t  previously identified by Justice Gans remain no further resolvcd. Thus, 

there is no basis for this court to ignore that decision and to not give collateral cstoppel effect to 

it. For the reasons previously identified by Justice Gans, summary judgment rcrnains 

inappropriate. It is therefore 

ORDERED that the plaintiffs’ motion lor summary judgment is denicd. 

This constitutes the decision and ordcr of the court. ,d 

Dated: January 22, 2004 
Ncw York, New York J.S.C. 
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