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SUPREME COURT OF THE STATE OF NE YORK YORK COUNTY 

PART -7, LOU\§ yoR1 
060 1 3 68/2 002 PRE 

rTlON CAL. NO. 

The following papers, numbered 1 to were read on this motion tolfor 

I 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

PAPERS NUMBERED I 
i 
i Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: n Yes @ No 

Upon the foregoing papers, it is order& that this motion 

Dated: % 1 1 %  1 /') hk- J.s.c. 
Check one: L1 FINAL DISPOSITION ,@ NO -FINAL DISPOSITION 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORIC: IAS PART 2 

PESIA PAM SBISGAL, RASYA SHISGAL, ROBERT 
WALSH, AL MACKENZIE, DAVID MAKTNO, 
JOEL KRAUT, ERIC SCHWAB, SOSI ERMARKAYAN, 
HERMAN LLM, JOEY VIOLA, MELANINE 
BADNSON, PAMELA FANELLl, STUAEtT FLAKS, 
SUSAN SACHS, STEVEN SACHS and ALAN 
PUTTERMAN, 

X --1----1-1-11----1-1_1---------------------------------------------------- 

Plaintiffs, 

-against- 

ERlC BROWN, IAN BROWN, BRICLA MANAGEMENT 
CORP., UNITED CAR RENTAL, WC. and SMART 
PARKING, INC., 

Index No. 

601 368/02 

Defendants move to dismiss the first, second, fourth and fiRh causes of action in the 

consolidated and amended complaint. 

Defendants United Car Rental, Inc. (United) and Bricla Managcmcnt Corp. (Bricla) were 

New York corporations, dissolved in 2001 for nonpaymcnt orthe franchise tax. Defendant 

Sinart Parking, Inc. (Smart) is a Delaware corporation. The companies are engaged in the 

business of owning and opcning parking garages. Dcfcndants Eric and Ian Brown (the Browns) 

are controlling shareholders in these companies. 

Plaintills allege lhat during 1998 and 1999, plaintiffs together lent United and Bricla 

more than $1 niillion. They allege that United and Rricla defaulted on thc loans. According to 

plaintiffs, the Browns misrepresented that United and Bricla owned certain parking garages 

which werc controlled by Ihe Browns, that the garages were profitable enterprises, and that 
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plaintiffs would have “first call of the assets” of the garages. Plaintiffs contend that the Browns 

concealed the fact that the garages were owned by Smart, that h a r t  was in a difficult financial 

position, and thal the Browns disregarded corporate cntitics in managing the companies’ 

business. Plaintiffs also coiitcnd that thc Browns concealed an agreenieiit between Smart and a 

nonparty, Lone Star Securities U P  (Lonc Star). According to the agreement, Lone Star providcd 

funding for Smart’s expansion in exchange for $20 million in promissory notes cxccuted by 

Smart. Smart niade somc improvident investments, as a result of which, by 1988, Smart reached 

a negative $9 million net worth, and its financial condition continued to deteriorate. In 

December of 1999, Smart clcfaulted on its obligations to Lone Star, and Lone Star exercised its 

contrachial right to take over control, and removed the Browns as officers and directors of the 

company. 

In 2000, a group of rclativcs of the Browns filed an involuntary bankruptcy petition 

against Smart. In re Smar( l’arkinp, US Bankruptcy Court SD NY,  Case No. 00-E-1 13 11 1 - 

Those pelitioners contciidccl that tlic Browns purchased 1 3 garages from them through United, in 

cxchange for some cash and a promissory note in the amount of $766,666 delivered to each 

petitioner. Petitioners alleged that United had dcfaultcd on the notes. The Browns, United and 

affiliated corporation, 1,och;lda Consulting Corp., joined in the proceeding. Smart opposed thc 

petition. The Bankruptcy (,’ourt dismisscd the petition, holding thal the petitioners had failed to 

meet the burden to establish prima facie that their claims were not sub.jcct to a bona fidc disputc. 

The Bankruptcy Court found, among other things, that there were bona fide disputes as to 

whether the notes from IJni tcd reprcscntcd claims against Smart, and whether or not Smart is the 

alter ego of United. 
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The prescnt action \vas originally commenced as two separate actions. In the first action, 

Index No. 601 368/02, philltifrs wcrc Pcsia Pam Shisgal, Basya Shisgal and Robert Walsh. The 

remaining plaintiffs herein (other than Steven Sachs, who was added in  the consolidated 

complaint) were the plainlil'fs in lhe second action, Index no. 602443/02. This court directed that 

the action be coiisolidatccl hy ordcr datcd April 7, 2004. 

The consolidated complaint asserls five causes of action: (1) against all defendants under 

tlic doctrine oPpiercing 11ie corporate veil; (2) against all defendants for violation of thc 

Fraudulent Convcyancc Act; (3) against the Browns as personal guarantors of the alleged loans 

made to plaintiffs MacKciiyic, Marino and Kraut; (4) against all defendants for alleged fraud; and 

( 5 )  against all Mendants for violation of Section 12 (a) (2) of the Securities Act of 1933. 

Defendants movc to dismiss all but the third cause of action in  the consolidatcd 

complaint. Thcy first arguc that the cause of action for fraud should be dismissed because il fiils 

to meet the pleading reqiiii cments of CPLR 301 6(b). 

In order lo cstablisli a prima facie case of fraud, plaintiffs must demonstrate the 

misrepresentation of a maturial fact, scienter, justifiable reliancc and injury or damages. E 

Chimento Co. Inc. v Banco Popular de Puerto Rico, 208 An2d 385 (1 '' Dept 1994). A duty to 

disclosc for puiyoses of fraudulent non-disclosure niay arise out of a fiduciary or confidential 

rclationship, or as a rcsult d o n e  party's superior knowledge that is not availablc to thc other 

party. Callahail v Callahan, 127 AD2d 298 (3'd Dept 19S7). 

Defendants arguc tliat where there are multiplc deleendants in a complaint, the allegations 

of fraud must bc specific ;IS lo each dcfcndant. They submit the deposition testimony of many of 

thc plaintiffs, who tcstilicd that they had nevcr spoken to the Browns about the alleged loans. 
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‘The consolidated complai I 1 states that the allcgcd rcprcscntations were “express or implicit.” 

Defendants argue that the complaint (ails to state what cxprcss rcprcscntations were made, and 

by whoni and to whom, aiitl what implicit rcprcscntations were made, by and to whom and how 

they were madc. 

Dcfcndaiits assci-t tliat plaintiil‘s failed to claim justi fiablc rcliaricc on thc alleged 

misrepresentations. Thcy submit deposition testimony of plaintiffs in which plaintiffs admit that 

they did not ask to see m y  financial slalements or documents relating to Bricla, United or any 

other company, did not i d l  to speak to the Browns in connection with the loans, and never 

coiisulted with altoineys oi investment advisors in connection with the loans. 

Defendants coiitciitl that plaintilk, allege that defendants, their officers and agents failed 

to disclose ccrtai n infoimo I1011 to plaintiffs. According to defendants, failure to disclose 

information cannot consti Lute actionable baud in the absence of a confidential or fiduciary 

relationship betwccn the pu-t ies.  Defendants claim thal plaintiffs failed to plead such a 

relationship 

In opposi tioii to thi5 motion, plaintiffs argue that the motion is proccdurally deficient. 

Thcy argue that h e y  cannnt hc cxpcctcd to plead the facts of fraud in detail where the details are 

often in the defendants’ excliisive knowledge. 

Plaintiffs allcgc i i  I t lie consolidated complaint that defendants, their officers and agents 

made representalioils, c x p l ~ ~ s  or implicit, that Bricla and United owncd the propcrty ostensibly 

bclonging to them, and tIiL\L thc loans were to be used for working capital or to purchase 

additional garages. Plaiiiti I Is allege that defendants fiiled to disclose that Sinart owned the 

garages and had an agrcciii~nt with Lone Star, and that Smart’s financial situation had become a 
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“disastcr,” rcquiring it aii(1 the Browns to seek funds from any possible source. The Browns 

allegedly had a fiduciary obligation to plaintiffs to maintain the assets of the aforesaid 

corporations for thc hcncliL ofplaintiffs-creditors. 

As revcalcd by thc deposition tcstimony, plaintiffs concede that thc Browns had not 

spokcn to thcni about tlic loaiis. Sevcral plaintiffs contend that they relicd on thc rcpresentations 

of Bruce Putterman in i i i i i k i i i ~  tlicir loans. Puttcrmaiin was couriscl to the Browns, and he is not 

mentioncd in tlic li-aud c1;iiii~. The allcgatioiis olfiaud are iiot specific as to d e h d a n t s  who 

allegedly madc tlic mist-cpi csciitations, although the iiiisrepresentalions are clearly alleged. 

Moreover, plaiiitiffs allegt 1i.xidulent non-disclosurc, and a duty to disclose information bascd 

on a fiduciary rclatioiisliip. The legal relatioilship orcreditor and debtor does not create a 

fiduciary relationship. &L: Wicncr v 1,azard Freres & Co., 241 AD2d 116 (1” Dept 1998). In the 

absencc of alleging speci lic defendants, or spccial circumstances indicating a fiduciary 

relationship, plaiiiliffs 1i:ivc not niadc out a cause of action in fraud or failure to disclose. 

Plaintiffs bring a cLiLisc of action lor violation of Sections 273, 274, 275 and 276 of the 

Debtor-Creditor Act. LJiitlcr Sectioii 273, a transfcr or convcyaiice is fraudulent if the debtor was 

insolvent, or rciidered ins( 1 Ivent by the transfcr or conveyance. Under Section 274-275, a transfcl- 

is fraudulent if made wi t l i o i i t  fair considcratioii. Under Section 276, a transfer is fraudulent if 

niadc with the actual intciil to hinder, delay, or defraud creditors, 

Defendants conteiicl that this cause of actioii is insufficiently pleaded, alleging unnanicd 

non-party corpoi ations as tlcbtors, aiid unnamed non-party individuals as beneficiaries of the 

transfers. 

Defendaiits also ; i i-ye that there is insufficient proof that Bricla and Unitcd were rendered 
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insolvent by the alleged Ii-msfers. 'The alleged transfers took place over a period of 

approximatcly 20 inontlis li-on1 August I998 to March 2000, prior to the dissolution of Bricla and 

United. According to tlcl2ndruits, evcii if dissolution wcrc an indicia of insolvcncy, such an 

cvcnt, occurriiig years :iItI\r llie challeiiged transfers, can have no probative value as to the 

insolvency of thc coipoi-;ii ioiis at the time of such transfers. 

As for violntioii 0 1 '  Scctioli 276, d e h d a n t s  aver that there was an insufficient allegation 

of actual fraud in the coniplniiit. 

In opposition, plaintiffs arguc that dcfendants violated the Debtor-Creditor Act, that the 

alleged misappropriations wei-e not iiiade in good faith and were illegal regardless of actual intent 

of fraud, and the iiiisa~l71-~:I~i-i:~tioiis had rendered thc aforcsaid corporatioiis insolvent. 

According to thc coiiiplaiiit, tbc Browns diverted and used the assets of Bricla, United, 

Smart and their affiliatcrl uoiporatioiis lor their personal benefit and the benefit of their relatives, 

friends and associates. As n rcsult of such diversions, Bricla and United have become insolvent, 

as shown by their dissoluliun. I t  is allcged that the diversions wcre not made in good faith and 

for fair consideimiion, ant1 that tlic diversions were also niadc with the intent to hinder, delay and 

defraud creditors, including plaintiffs. 

The courl finds tli;i1 the cause of action is insufficient with respect to allcgitig actual 

fraud. The allegalion is siiiiply concliisory, as is thc claim that there was a lack of fair 

consideration. Plaintifli hwc not sliown how each transfcr rendered Bricla and .United iiisolvcnt, 

and it is apparenI [hat c;icli translei- did not rendcr thc aforesaid corporations insolvent. PlaintiIfs 

havc not made out a C ~ L I S C  ~I'actioii for Ii+audulent conveyance. 

Dcfeiidaiils seek rlisiiiissal or  the cause of action for violation of the Securities Act of 
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1933. Defendants claiiii that tlic allcgation that dcfcndants used the mails or other instrunients of 

interstate comnicicc to iiiducc plaintiffs to make loans is contradicted by the deposition 

testimony of plaiiiliffs. Ikfeiidants contend that as to all but three o l  the plaintirk, MacKcnzie, 

Marino and Kraul, the loan tixiisactions did not amount to securities, as defined by the Act. 

Deleendants also argue thal the cause of action must be dismissed by reason of the statute OP 

1 i mi t ations. 

Plaintiflj: do not discuss the Securities Act at all in their opposition papers. By not 

responding to dcI‘ciidank’ argumciits for dismissal, plaintiffs apparently accepts them as valid. 

- See Firth v Statc, 287 AD3d 771 (3rd Dept ZOOZ), a 9s NY2d 365 (2002). Accordingly, the 

court shall disiniss the 1?fth c;iusc of action. 

Defendant sceks dismissal olthe claim for piercing the corporate veil, in which plaintiffs 

allege that Smart, as thc corporate parent of thc various parking garages, is liable for the debts of 

all its other aflilided cvi-poralions, and that the Browns are owners of Smart. 

The coiiccpt ol’piercing the corporatc vcil is a limitation on accepted principles that the 

corporation exists indepeiideiitly of its owner as a separate legal entity, that owners are normally 

not liable lor the debts o f  the coyoration, and h i t  i t  is perfectly legal to incorporate for the 

express purpose oflimiling liability of companics. Moms v New York State Dept of Taxation 

and Finance, 82 NY2d 135 ( 1  ‘193). Piercing tlic colporate veil requires a showing that thc 

controlling party cxer-cisd coiiiplctc dominion over the corporation and used that power to 

commit fraud 01- other rlislioncst acts which resulted in injuiy to the complainant. Set Mattcr of 

Glenn, (Rcdford) 233 AD2d 248 (lSL ncpt 1996). 

PlaintiCfs I ely oil thc T3aiiki-uptcy court dccision for this claim. Dcfcndants argue that the 
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Bankruptcy decision had  nolhing lo do with Bricla and .IJnited, but rather with the commingling 

o f h n d s  among Smarl ;~nd its g a q e  affiliates, and that there was 110 mention of the Browns 

making any trails ILrs h i -  their own personal use. 

Defendants asscrt that thc Browns must bc allcgcd to havc dominatcd Bricla or United for 

fraudulent pui-poses bcIC,rc tlic corporate veil can bc picrced. Defendants contend that plaintiffs 

have failed to iiialce out ;i c ; ~  for fraud or fraudulcnt convcyancc. Finally, defendants argue that 

the doctrine olpiercing the corporate vcil seeks to impose liability on the owners of a corporation 

for the debts of tlic coiporation. The debtors are Bricla and United. According to defendants, 

Smart is not thc O ~ I I C J -  01- parent of eilher corporation and cannot be held liable [or their actions, 

thus, the Browns, as O\VIICI-S ol: Smart, caimol be held responsihlc. 

In opposing thc: niotioii, plnil1tiiIs rely upon the deposition tcstimony of Eric Brown. 

They argue that his teslimony, regarding the rclationship between Bricla and his other 

corporations, cshb lishes h e  case for  picrcing the corporate veil. Thcy insist that the Browns 

used the money lonncd to Br-icla for personal rcasotis (e.g. for the benefit of rclatives). Plaintiffs 

also refer to this court’s decision dcnyiiig plaintills’ motion for attachment. In that decision, the 

court stated that Bric1:i w;is a shell company and that it appeared that thc Browns disregarded 

corporate forniiilitics and did not keep rccords or  transfers of funds between Bricla and other 

companies. Plai titills stnte that tlic Rrowiis disregarded corporate lomalilies and stripped 

corporate asscts to render Uiiitcd aiid Riicla judgment proof, 

The court was i w t  conclusive in its decision that Bricla and United could be pierced to 

reach the personal asscts of the Browns. Moreover, the Bankruptcy Court mentioned 

commingling of Iliiids with rcspecl to Smart and Uniled, but thcre was 110 ultimate decision as to 
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piercing the corporatc vcil bccausc thc Raiiki-iiptcy Court found that there was a disputc as to 

whether Smart was an altcr ego oIUnited. 

Plaintiffs have riot madc 011 t a causc of action lor fraud or fraudulent coiivevance in their 

complaint aiid tlicrchre tlierc is insufficient r 

Accordingly, it is 

ORDElLED 11mt thc nmtioii to dismiss is granted and the first, second, fourth and fifth 

causes of action NC dismissed; and it is further 

ORDERI?I> t ha l  defeiidants arc dircctcd to SCIVC an answer to the complaint within 10 

days after servicc o f a  copy o r  this order with noticc of entry. 
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ENTER: fir 
J.S.C. 
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