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The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits 

Replying Affidavits - 

PAPERS NUMBERED 

Cross-Motion: 0 Yes 0 No 

Upon the foregoing papers, it is ordered that this motion 

I 

/f J. S. C. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 24 

Plaint i [I; Index No. 604202/2000 

-against- DECTSTON & ORDER 

Mcadc7wbr-ook-Riclimar7, Tiic., Total Dollar Managcniciit 
Effort, Ltd., & Polar hternational Brokerage Chrp. ,  

Defendants, 
X ............................................................................ 

Meadow brook-Ricliman, Luc., To tal Dollar Management 
Effort, Ltd., 

Third-party phi  nt  i ffs, 

' lhe Travelers ltisurance Company, 

'l'he molioii by Travelers, thc third-party delelidant, to disiniss the coinplaint against it is 

gr-aiited. 'l'he sole remaining claim in tlic maiii actioii is the breach or  contract claim brought by 

plaintiff against clekndants, who wcrc public adjustcrs. The third-party plaiiitil'l's did iiot have a 

contract with Travelers and therefore cannot seek indemnification pursuanl lo any conlract. SCP 

SSnW C'o .  v. Fcltltnart-Mi.vtho~~)oiilos Assoc., 15 1 A.D.2d 293 (1st Dept. 1989). The third-party 

plaintilk nrguc that a11 implied contract cxistcd hcrc because they wcrc negotiating with Travclcrs, 

which insured the plaintiff, in an dart to settle the claim. 'lhis contention, withoul more, is 

insufficienl to establish a n  implied contract either in  law or i n  fhct. Morcovcr, thc docunicntatioii 

and Lets allcgcd hcrc are iiiconsistciit with such a hiding since there is no basis to conclude that 
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Travclcrs coiiductcd itsclf in  a manner such that its assent to such an implied contract could fiiirly 

bc infci-rcd. qou  v. Bultufjcld Mc3morial Hospitrrl, 205 A.D.2d 526 (2d Dept. 1994). 

To tlic cxtent that the claims in tlic third-party coniplaiiit seck implied indcninitication, thcy 

must be denied. No basis exists to find that the third-party plaintills were in privity with Travclcrs 

or that they had ;i close relalionslip with Travelers. Set3 l'arrott v. Coopers & Lybmnd, LLP, 95 

N.Y.2d 479 (2000); Point 0 'Woods Assoc.. v. Tliose Underwriters nt Lloyd's, London, 288 A.U.2d 

78 (1" Depl. 200 1). The third-party plaintiffs cannot obtain irnplicd indemnification sincc thcy arc 

not merely passive wrong-doers. Rathcr, plaintiff contcids that they actively brcachcd their 

obligations lo Marines. Scc R d  OfEduc. oj'Hudsoii c'ily Srhool Disl. v. Srirgent, Wehsler, C'renshnw 

& Polle-y, 71 N. Y.  2d 2 1 ( I  987); set' ci1s.o Cuppellelli v. LJriigd Ins. Co., 222 A.D.2d 1029 (4th Dept. 

1995). 

The third-party plniiiti ffs suggest that Travclcrs acted in bad hit11 by delaymg settlement of 

the claim until the lime for tjling suit on lhe iinderlying claini had cxpircd. Howcvcr, "[a] claim 

based upon bad hi th  does not state a separatc caitsc o f  action hiit derives solely liom the contract." 

In re S'ccurity Mut. Ins. Cb., 2004 WL 3 16513, at "1 (Sup. Ct. Seneca County Feb. 11,2004); see 

also l'avia v. S t u t C  Fcirnz Mid.  Auto. Ins. C'o., 82 N.Y.2d 445 (1993) (failurc to respond to time 

restrictcd settlcriicnt dciiiand is 1101, by ilself, bad fiitli). Finally, thc argument that Travclcrs should 

bc cstnppcd froni asserting tlic dcfcnscs raiscd licrc is unpcrsuasivc. First, no question cxists 

whcther plaintiff is precluded froin suing Travelers directly since was already a detennination that 

such a claim would be bxrcd  because i t  was not coiiinicnccd within two years of the clainicd loss. 

The third-party plaintiffs have failed to show why thcy should bc allowed to sue Travclcrs wlicn the 

plaintiff itsclf would not lie able to do so. 

I n  any cvcnt, the third-party plaintiffq havc lailcd to show detrimental reliance, which is ',a 
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necessary element of estoppel.” See E?npire Blue Cross & Blue Shield v. Various Underwriters ut 

LZoyd ’s, L ondoiz, I A D.3~1 2 91 ( 1st D cpt. 2 003). T he third-party p 1airltiK. d c) not  c lairn that 

Travelers specifically asked that they refrain from conmiencing a lawsuit or indicated that they wcrc 

dctlnitcly going lo extend any dcadliiie for filing such a suit. Rather, the documcntation shows that 

MI-. Richman, the public adjuster, was awal-c o r  the impending dcadliiie and was frustratcd with 

‘lravclcrs’ Iailure to rcsolvc this in an expeditious iiiaiiiier. Given the tone d the correspondcncc, 

which included a statenicnt l?om Travelers that it “was reserving all. our rights under thc policy 

requiring prompt notice,” the third-party plaintiffs can hardly complain that thcy were “d.uped” into 

refraining from insliluting a lawsuit or having Manncs institute a tirncly suit. See Etnpire Blzic 

Chss, 1 A..D.3d at 29 I .  

The Court h u  considered the remaining arguiueiits and is pcrsuaded by the claims made by 

Travelers. Tn suiii, it is ordered that tlic inotioii by the third-party defendant for sunimaryjuclgernent 

is granted, and the chi  nis in the third-party coniplaiiit are herehy scvcrcd and dismissed, and the 

Clcrk i s  directed to ciitcr Judgment in favor of Trawlers Insurance Co., and is hrther ordcrcd that 

the niairi action shall contiiiuc. 

March 15, 2004 Judtice RAsalyi Richter 
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