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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

- v -  ' .,: . .,; 
I , ,  MOTION SEQ. NO. 'd ' 

The following papers, numbered 1 to were read on this rriotion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits .__ 

Answering Affidavits - Exhibits 

4 
Replying Affidavits - -- 

Cross-Motion: U Yes U No 

PAPERS NUMBERED 

Check one: u FINAL DISPOSITION NON-FINAL DISPOSITION 
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SI JPIUXMF COIJRl OF THE STATE OF NEW YORK 
CC31JN'I'Y OF NEW YOKK : IAS PART 49 

SERGEA N'I'S BENEVOLENT ASSOCI RTION 
ANNIJI'I'Y FUND, 

Tiidcx No. 601735/03 
Plainti [I', 

- against - 

r; '% P ,$ 
JOHN 'I'. RENCK, in his individual capacity, 
JOHN J .  RENCK, in his iiidividual capacity, 
MONI'I'OIIiNG AND EVALUATION SERVIC:ES, INC:., 
m c i  TRAINER WOKTITAM & COMPANY, INC., 

?# i.. 

4(&! , %# 4? 
r 

< .  
. . .  

. ' _  

P 1 ain tifI, S cr-g cants ' B enev 01 eii t Ass oc i at ion A ri iiu i ty Fund ( tbc "S B A Fund " ) , 

riioves (seq. im. 007) to consolidatc a later filed action (Rcnck v S ' ( q w u i t . r  Rcncvolcnt Av.w , tm., 

indcx No. 7512/04 ISup C't, Nassau County]) with this actjori, or, allernativcly, to have them ti-icd 

jointly behrc this court, C'PT,R 602 (a>. 

Tlic Ihcts underlying this action are fully set forth in the court's decision and 

ordcr, dated March 3 1 ,  2004. 

Background: 

'This action asserts claims for breach of contract and fidriciary duty, iicgligent 

mi s rcp res cn t at ion, uiij us t cn ri chmeiit , m c l  an acco iiii ti ng . 

Defendant Monitoring and Evaluation Services, Innc ("MES") was thc SRA 

Fund's inveslmeiit corisultanl from Scptciiihcr 1 , 1904 througli Dccciiiber 3 1, 2002. r)cfcndant 

Trainer Wortliaiii & Company was onc oc tlic portfolio managcrs supervising a portroil of the 

SBA Fuiids investments. Defendants Joliii IT. Kenck and John .I. Kenck arc tlic principals o r  
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MES. ’Hie complaint allcgcd tliai. ctekndants failed lo providc adequate investmciit advice to the 

SHA Fund, causing it to suffer substantial losses. 

‘l’he March 3 1, 2004 dccision granted. the Rcncks’ motion to disniiss lhe claims 

asserted against thcni in their individual capacities. 

On June 2, 2004, the Renclcs and MES coninienced the Nassau Coiinly nct.ion 

agai nsl the S crgcan I.s Bencvo 1 cn t Associati.or-1, T m .  (,“S I3 A”) and j ts pres i dent , Ed w ai-d Mill 1 i ns, 

alleging libel arising li-orn a scquence dpublications in 7 h  ChieJ a wcekly pilblicatioii serving 

the civil seivicc community. The action relates to a sequence olrcsponscs lo a. lunc 13, 2003 

xticlc reporting the coinmciicenient ol‘tlic instant, New York County, action. ‘Tlic Nassa.u 

Counly action nllcges that tlic Rcncks forwarded a lcttcr to the editor, published 1iIne 20, 2003, 

rcfcrring to thc allegalions in this aclion as “sp.urious” and “totally iiiaccuratc.” SBA, in tmi ,  

replied by publicatioii on July 4, 2003, defending its allegations in this lawsuit. The Nassau 

Couiity action challcrigcs that reply, as libclous. 

Defendants’ counsel do not dispute that d i sps i  tiori or the allegations in this 

acliori bears dircctly on the vdjdity of SBA’s defense of truth asserted in the Nassau Clounty 

acI.ion (Miiikol’f Aff. 11 1.3; Powell Aff. 11 15; see, J,iicrs AIT. 11 25). 

I~iscussioti: 

Aclions involving co~iimon q~iestions of fact should generally hc heard together as 

a matter o t‘judicial economy. 

Veriuc o f  related actions should gcncrally be vested in tlic county where the earlier 

filed action is pending (.A’roolts v Lc:frcrk, 188 AD2d 360 11 Dept 19921; .Pczifillii \I C;vyvlrouvrcl 

/ , ~ H L Y ,  Inc. ,  29 AD2d 495 [ I “  l k p t  19hXj). 
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The two actions clearly sharc coiniiioii questions or  law and facl. Thc allegations 

of wrongdoing agaitisl MES, forming the basis oftlic within aclion, arc substantially the snriie 

statements which M-ES and its principals, the Rencks, arc suing SBA lbr jii the Nassau Courity 

action. A vjndication of those allegations hercin would dispose of the libel action, bccausc of the 

liiiidnmctilal rule that truth is an absolute dcfcnse (e.g., Hirschjdl v Daily N ~ w s ,  1,. P., 260 AL)U 

248, (11 denied 271 An2d 386 [ 1’‘ Dept 20001). A failure to prove thc truth of tlie allegations, 

would also sti-oiigly affect the .Nassau County action. 

I k l ~ n d a n t s  exaggeratc wlicn tlicy claim that the two actions involve disliiictly 

different parties, stating that this action iiivolves the SBA Fund, not SBA per x, 01- its prcsirlcnt, 

Edward Mullins. Counsel for defendants liavc not disputed that Miilliris is the ranking ol‘liccr of 

both SBA and thc SRA Fund, and a likcly witness for both (Younger AK 11 7). Similarly, SBA’s 

o rficcrs conlemporar7cously serve ;is the SBA Fund’s trustccs (id). I n  riddition, aJthough the 

clainis agajiist tlic Rcnclcs, individually, wcrc disniisscd herein, they remain priiicipals of MES, a 

party herein. Tlic Rcnclcs are, therc.lorc, likcly witncsses in both actions. 

Clomplctc consolidation o l  the two actions, whereby all the parties arc r~icrgcd into 

onc caption, would creak jury confusion, as that wciuld result ii i  tlic sniiic party -- M..ES 

on both sides oftlie caption as a defendant in this action and a plaintillvis-a-vis the clainis 

asscrkd in tlie Nassau County action (M&K Chnputers C h p .  1’ MHS lndus., Inc., 271 AD2d 600 

11 ’‘ Dcpt 2000]).’ However, plaintiffs submissions make clear that its request is forjoiril [rial 01. 

being 

The First 1)epartmcnt defines “consolidation” as follows: I 

By thc letins Ihereoftlic . . . pending actions are merged into a siiiglc action to bc 
disposcd of by a single decision or vcrdict, in h e  case ol’a jury trial, nnd ;I single 
judgincnt with one bill of costs; the new litle is one which mcrgcs all the litigants 
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lhc two, related, actions (Luers AK 11 28, Ex. 6). “Ajoint lrial prcscrvcs the integrity of the 

several actions, requil-cs cz separate decision or verdict, as the case may be, and sevcral 

judgiiicnts, with tlic costs of lhe particular action in each case” (Prufillu, siuprcr, at 497). The 

oi-dcring of a joint trial of two C ~ S C S  with coniiiion issues o r  law arid fact, is the appropriate 

means of adclressiiig the conflicting conccriis ofjudicial economy a d  jury confllsion inlici-cnL in  

the prcscnl circimstanccs (Bass v Frrtrice, 70 AD2d 849 [ 1’‘ Dept 19791; Padiflcr, szpw at 498). 

A join1 trial would not crcatc prejudice. I.>iscovcry issues are morc casily 

managcd under Ihe supcrvision of one court 

, s zp - l i )  - ratlier than under tlic diffuse management of two separate courts (sec, I~m~rc~sLsiw Xiits. 

Co. v Vciscjuez, 10 A133d 5 1 8 11 Dept 20041). 

speci fically, the courl of Gi-st jwisdiction (Br-ool~~,  

Coiisolidation for trial o f  actions invnlvirig co~iinio~i questions of law aiid f x l  i s  

prcfei-red “itiilcss the parly opposing the motion denionstrales that consolidatioii will prejudice a 

s LL b s tali t i nl right” (Prog~e.r.rive, supra). Defendants hav c ci tcd no a u  thori ly r ecop  i x i I 1  g tli a t th ci I‘ 

election to retain Nassau County counsel l o  file the Nassau County action, or the additinnal 

prcsciicc of defendant Trainer in  this action, rises to the 1evcl or“prcjudice [ o i l  a sihstaiitial 

r i 211 t’ ’ (id. ) . 

Hon. Beverly Colic11 lias hccn appointed Referee to Supcrvisc Disclosure in (he 

within action. Slic is requested to also supcrvisc disclosure in the Nassau Chunty action. ‘1’0 that 

end, couriscl are to contact Justice Cohcii, cxpeditiously to arrange a liu-thcr discovery conference 

with licr. 

~~~~ ~ ~~~ ~~ 

into o m  group of plaintiffs and onc group of defendants. 

(Ptrrlillri v Grc-yhoiuncE Linm, lw,, 29 AD2d 495, 497 (1” Dcpt 1C)hH:I). 
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Accordingly, it is 

ORDERED thal thc motion is grant-ed lo tllc cxtcrit of consolidaling, h r  join1 trial, 

Ihe iiclioii cnlitlecl R c w k  v Scrgennts Bctzcijolerit Asstz., fnc. (indcx No. 75 I 2/04 [Sup C‘t, N X S ~ L I  

Clounty]) with this action; and it is fiirthcr 

ORDERED Ihal all papers filed in thc two actions shall beai- thc index Iiumhcr 

liercor‘cjnly, arid the following doirblc caption: 

JOHN T. RENCK, JOTTN J .  RENCIK and 
MONil’ORTNG AND EVAL,UATION SEIIVICFS, IN(::., 

Plaintiffs, 

- againsl - 

SFRGEAN‘I’S BENDVOLEN?’ ASSOCIATION, INC‘., 
and ILI-IWARD MIJLLINS, i i i  his individual 
capci ty  and in h i s  capacity as Presidciit of the 
Scrgeants Bencvolcnt Association, 

(Action No. 2) 
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and it is F~~rther 

O1U)ERED that plaintiff shall serve a copy ofthis decision m c i  order on tlic 

Office of lhc Clcrlc of the County of Nassau, and tlic Office orlllc Clerk ol'tlic C'ounly o f  New 

York, within tcii days olnotice of entry licreof upon defendants' attorneys; and i t  is f.irrtlicr 

ORDEIU3D that, within twcrity days Trot11 said scrvicc, [tie O~l-lcc of Ihc Clerk of 

the C'oiinly of Nassau shall transmil thc liles in the action eritillcd Rerrclc v Srrgcrlnts l lwwolcnt  

A.s.vn., I I I C * .  (index No. 75 12/04 [Sup Cl, Nassau Counlyl) to thc Offcc ofthe C ~ I - k  (of h e  Comty 

ol'Ncw York; m d  it is fiirtlicr 

ORDEltED that counsel lor the parlies shall appear hcfore this court h i -  a case 

innnagement coli h e n c e ,  on January 20, 2005, at 9:30 a.m, as previously sclieciulcd 

E N T E R :  

p* 1 .  s. c. 
' 9  
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