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SCANNED ON 313012004 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. KARLA MOSKOWITZ PART 03 
Justice 

X 

JONA'I'HAN E. VlCK and LINDA ROSE, as 
Clo-Kxecutors of thc Estate of Susaii 
Vick, l)cccased, 

Plaintiffs, 

-against- 

RICIIAKI) ALBERT, ut. nl., 

Defendants. 

INDEX NO. 605143/1999 

MOTION DAI'E 

MOTION SKQ. NO. 01 1 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion tolfor 
PAPERS NUMBERED 

.~ -I Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits 

Answering Affidavits - Exhibits I 
Replying Affidavits .. I ...-, 

. . .  . '' 
.*, ' - '  

Cross-Motion: 0 Yes 0 No 

Upon the foregoing papers, it is 

-Y)d 4 '  * I 1 J 

ORDERED that the motion is decided In accordance with the accompanying Order and 
Decision. 

Dated: March 604 4 
Check one: 

KARLA M~SKOWITZ  J .  S. C. 

FINAL DISPOSITION ~ NON-FINAL DISPOSITION 
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SUPHKME COIJR'I' OF THl- S'I'ATE O F  NKW YORK 
COIJN'I'Y OF NEW YORK: IAS PART 3 

JONATHAN E .  V I C X  arid L I N D A  KOSE, 3s 
Co-Exe(:ut.or-s 01 t.hc E s t a t e  of Susan 
Vick , Deceased , 

- -x . - - - - - - - - - .. - - - - - - - - - - - . - .. - - - - - - - 

Pla i r i t i  f f  s ,  

Ir-idex No. 6051.43/1939 

DECISION and ORDER 

T h i s  a c t i o n  arise:; i 11 coririectiori w i t h  variou:; proper ty  and 

f i n a n c i a l  inter-est .s  of Susan V i c k  (Vick) , who d i c d  ciri March 3 ,  

1995,. Pla i r i t i  ffs ar -e her  c!hildren and a r e  the sc-~l~t beneficiaries 

under- h e r  w i l l  . 

P l a i n t i f f s  mo~ve, pursuant t o  CPLR 3212, f o r  an order-: 1.) 

y r a r i t i  ng p a r - t i a l  surrnnary judgment on their € i f t . l i  cause of a c t i o n  

for par-t-i t- ion of t-hc 2 3 3  East 32""  Street p r o p e r t y  i n  N e w  York 

Count-y; 2 )  dcterrnining cach p a r t - y ' s  r i g h t s  in Lhe p roper ty  and 

or-dering i t.s sale; 3 )  r e q u i r i n g  t3eEendant: Richard Albert t o  provide  

a r i  ac:c:oui-il:ir-ig of the pr-opcr ty '  s income and expenses;  x i d  4 )  

disrnir;si.nq the first arid second coimtcrc la ims.  D c f e r i c l a r i t s  Richard 

A l b e r l :  , b : v c l y n  Albcrt. , G o d w i n  Real ty  A s s o t : i a t . e s  ( G o t l w i  n) , 3 0 5 4  

Terrace Realty C:c7, (3054 Ter race )  , and A l b e r t ,  Gr-cenber-y F i  V i c k  

rnovc , pursuant. L o  Cl'LK 3 2  12 , for xi order- grar i t ing parL i a l  summary 

ji.idgi-ncnL : 1 ) d i s w i s s i  ng p l a i n t i f f s  cause of a c t i o n  for p a r t i t i o n ;  

2 )  dismissiriy thc L1-iir-d cause of act-iori f o r  d i s s o l u t i  011 of G o d w i n ;  
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and 3 )  di smiss i i - iy  t h e  Eourt-h cause  01 a c t i o n  for d i s s o l u t i o n  o f  

:3 0.54 Terrace . 

T h i  s cour t  s dec.:ision dat.cd August: 2 , 2 0 0 1  s e t  f o r t h  the f a c t . s  

of t1ii.s case i n  d e t a i  1.. H r i e f l y ,  p la in t . i . f f s  allege t h a l ,  beginning 

i n  1375, V i c k  arid sever-a1 of tlic defer.1dant.s joiricd i r i  buying arid 

m a n a g i r i c j  residenr.i .a.1 arid cornrnerr:ial r c a l  es t .a te  i n  N e w  Y o r k  c i t y .  

T h e  Cornp1ai.nt. st.nL.es L.hat Vj.ck owned ii-1tei-est-s in sever-a1 7:Etai 

proper-l. le:; i n Nc.w York Comity arid i n  Q'ueer-1:; Cou11t.y at.  t..lie t.i me of 

licr deat:h. She was a l s o  a par-t-ncr i n  several part.riers1iip:; that .  

managed r-ea1 properties. 

'I'he C'omplair-it alleges t . h t  Virk owricd an ur-idivi ded 2 0 %  

int.cresL. i n  t -he  2 3 3  East. 32"" S t r e e t  properly a r i d  that .  V i c k ,  Richard 

A l b c ! r t  a r i d  Evel.yn Albert. w e r - e  the sole p a r t n e r s  of dcf endar-it. 

pa r t .ncrsh ip  Alhert. , Greenbcrg 61 Vick, manager of [:he East  3 2  ''(' 

Strect .  propertr.y. Vick a l l .egcdly  had a 2 0 %  i n t e r e s t  i r - i  t h e  

pdrtr-iershi p ,  Tlic Cornplaint also a1.1cqes that Vick and certain of 

the defc1idant.s w e r - e  the partncr-s of derendant. C o d w i n  Real . ty 

A: ; soc j  at-cs , t.hat. owned and manaqcd a p ~ - ~ p e r t y  I-ocatcd at: 3 0 4 5  

G o d w i . n  'l'erl--ac:c i n  the Bronx.  V i  ck owrifd ;~ i  9 %  i n t e r e s t .  i n  Godwi1-1 

basc:!ci 01-1 a S% di T - e t c t .  int.crcsL. ;ind a 4 %  j.ntcr-cst Lhr-ouyl-1 Al.ber-t. , 

GI-eenber-q & Vick. $;lie a1 so  a l l e g e d l y  he ld  a 4% i n k e r e s t .  in 

(3efenda.rit. parL.ner-:;l-~i p 3 0 5 4  Terrace tl-irough her- i n t e r e s t  11-1 A1 b e r t  , 

Greenberq 6; V i c l c .  3 054 Terrace owned and managcd t h e  property 

l o c a t e d  at. 3 0.54 G o d w i r i  Terrace 11 t h c  B r o n x .  
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P l a i n t i f f s  commenced t ,h is  a c t i o n  i n  November of 1999 seeking,  

arnoriy ot.he7- t h i . n q s  , a parLi t ior i  of t h e  E a s t  3 2  " ( I  Str-eet:. propert .y,  

arid ill d i s s o l u t i o n ,  an account ing and the appointment . .  of a Rece ti vel- 

w i  th I-especL t o  the var i  ous par-t.nership:;. 

P i a i r i t i f f  8' L i f t 1 1  caiise of acL.iu~-i seeks a par t . i t io r i  ; m c 3  s a l  e 

of the E a s t  32"" :;t.r-c.c.t. p rope r ty .  P l a i  T i t - i f f s  ; i l l eye  that. Susan Viclr 

owr-1-d ,?TI undivided 2 0 %  i n t e r e s t .  i n  L.l-ie proper-ty <3s a t.enai-it: in 

corrirriori and t-lic inter-esL. pdssed t.o licr e s td t e  upon her  death. 

P1 a i  nt . i f  f s submit [:he deed t o  t.hc premise:; , t ha t .  s t a t -e s  t.hat. Vic:k 

held a 20% int-ercst  i n  the pr -oper ty ,  

\ \ I L  is w e l l  :;et.t,led that. a t.criaiiL-..iri-common o f  r e a l  p r o p e r t y  

may rriarintain a ~ 3  a c t i o n  for the p a r t i t j o n  arid f o r  t h e  sale 01 the 

p r o p e r l y ,  i f  i t :  appears  that.  p a r t i t i o r i  alone cannot. be made without  

great: prejudice t o  t h e  owners."  (Wi I b u r  v Wilbur, 2 6 6  AD2t3 53.5) ; 

DeRisi v Sar-it,oro , 262 AD2d  2 7 0 ;  e, Real Propcr-t.y A u t i o r i s  a r id  

Proccediriys Law § 301 [1 j . However, p a r t i t i o n  of the propcrt-y,  01- 

the sal e of i t . ,  i s  i n a p p r o p r i a t e  p r i o r  t o  an account ing t o  

det.er-mine t h e  p a r t i  es I lrespect.ivc in t :e res t s  I'.n t h e  p r o p c r t y .  

( K , x i j l i r i q e r  'v P e v s r i e r ,  3 0 6  Ar12d 20; C;-ossrriari v B a k e r - ,  1 8 %  AD2d 1119; 

McVic:krtT- v S a r m a ,  1 6 3  AD2d  7 2 1 ,  7 2 2 ;  R P A P L  5 9 1 1 .  

I L .  i s  uridisputed that the 1378 deed states t h a t  Vick was the 

o w n e r  of an undivided 2 0 %  iriteretst i n  t.he p r o p e r t y .  T h e  cl os ing  

st.at.cmcnt a l s o  l i s t s  Vick. a s  a 205 o w l - i e r .  'I'lierefore, thc cnurt 

fiind:; that. p l a i n t i f f s  l ime rnacle a pr i im f a c i e  demonstrat ion t h a t  

3 
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Vick was ti teriant ir-1  common arid that. they a r c  I a s  her h e i r s  I 

e ~ i t  i t.1 ccl. t.o seck pa r - t i t - ion  of the pr -oper ty .  

Ilef enciant-r; assert. that. t h i s  cour t  sl-iould d i s m i s s  t h i  s c l a i m  

because  V i r k  was not a. tenant. i n  cmmrnon arid t.hc p a r t n e r s h i p  of 

A1 bet?? I C:rc!ciiberg & Vick owried t h e  premi.ses , 'l'hi s i.s unpei-suasi.vc. 

nC?fC!IiCiLiIit.S l - e l y  011 d O C U I ~ l e l 1 t : ;  such as tax TY~.LIITS aTld f i.IlaTlC!?.al 

stat,ement.s t.o support. t h e i r  a s s e r t i o n  t h a t  t h e  par t r i e r sh ip  o w r i e d  

t h e  pr -~p? ' r - ty .  However-, these  doci.irnents dci-nonst.r-ate I at. most. I t . l i a L  

the par t - i c s  forimd t h c  part-ricrship of Albert , Gree r - i be rq  & V i c k  (a 

poi.nt. t-hat. p1.aint.if f s do riot d i s p u t e )  arid t.1i.a.t the p a r t n e r s h i p  may 

have managcd t h e  prcmiscs . T h c  docuineriks do n o L  demonst.raLe 

partnership ownership of t.hc p ropcr ty  . 

Sigriif i cant l .y ,  defendants have not2 aubini.t.ted any evidence of 

a Lrarisfelr of Vick' s inter-est. i n  t.lic? property L o  tihe part .nc?rsli ip.  

Defendant:; clairri that t h e r e  w a s  an ayreernent for thaL t r ans fe r .  

IIowever-,  they  provide no spcc i f  i c  f a c t s  t o  support t h i s  a s s e r t -i o n .  

Defendantis also ai-guc t h a t  p l a i r i t i f  f s  a r c  cst.opped from 

as5Etrt.j rig R claim for- p a r t i t i o n .  S p e c i E i c a l l y ,  defendants  argue 

that .  p l a i n t - i f f s  waived a clairri hy agreeing t o  hii-e appr-aisers  to 

detei-mine the vali.ie oL V i u l c ' s  :;hare 01 t h e  p i - e m i s e s  ai-id t o  s e l l  

Vi.c:k' :;hare t o  clefend;rint.s based on the price Lhe appraiser- s e L .  

Again, c3eLeridariLs ~ u L  fort.11 r i o  cvidcricie of that .  agreement x i c l  lia.ve 

f a i l e d  t.o put. f or t l i  any ot,lier evidence t.o s~ippor-t. a waj ver. 

Thcrcfor-e ,  t.hc court. f i n d s  that. defenc1ant.s have riot demonst-rat-cd 
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that .  ques t ions  of I a c t  e x i s t  w i t h  respect to t he  part.itior-1 c1aii-n 

a n d  the c?:c)ss-[mt;i on t.o dismiss t.lie f i 1 t . h  cause of act- ion i s  

denied. 

The c!ourt r inds ,  howev?r, thaL p l a j  r i t i f f s  have not. y e t  

demonst ra ted  t-hat. I-hey are cr1t.i tled t o  an o r d e r  grarilririg p a r t i  t io r i  

arid sa l  e of  t-he proper-Ly. b ' i  r s t ,  2s  t o  p a r t i l i o n ,  thc rc  lid:: not 

bc!eri an a rcoun t i  ng t o  det.erminc? each p a r t y '  s i n t c r c s t .  in thc 

pi-ope r t y . Mor-eovc 1- , p 1 a i. n t. i f f s have not  demons t. r c i t  ed Ir hat, cjr-c: at 

pr-ejudi.c:c! e x i s t s  t .hat  wou1 d rcyuii-e a s a l e  o€ t.lic property. 

P l a i r i t i  f fs s L a L e  i n  a conclusory i n a r i r i e r  t h a t .  t.lic? p rope r ty  must be 

sold because i t .  i s  an apartment. b u i l d i n g  w i t h  appi-oximatcly f i f t y  

separat-c. apar-trnent.s. IIowever, t - h i s  i s  i r i s u f  f i c i e r i t  t o  demonst.raLe 

t -hat  Lke  proper ty  i s  j ricapahlc. of p a r t i t i o n .  Therefor-c ,  t.he issue 

of whether the p r o p e r t y  should be s o l d  i s  re fe r red  t o  a s p e c i a l  

refercc  L o  hear arid r epo r t .  

P l a i n t i f f s  a l s o  move €or summary 2utlgrnerit disinissii-ig t h e  f i r - s t  

and second c!ounLerc:laj.ms . T h e  first counterc1aj.m sccks an o r d e r  

compc11iriy p l  aj n t i f  f s  t o  sell thcir-  interest i n  the  East 32"" St ree t  

p ropc r t  y t o  Richard A l b e r - t  on t.hc grourids that .  p a r t i t  ion  and  s a l e  

of tlic pr-opert-y would c a u s e  him adver-se t a x  consequences,  However, 

Albert does not. put. torL1-1 any facts t o  suppor t  t h i s  a : ; se r t ion  o r  t o  

demonst.r-aLe that p l a i n t i f f s  d7-e riot enLi t.led t o  a part.i.t.iori o r  a 

publ.ic: s a l e  of tht: pr-operky . ' I 'hcrcfore,  t - h i s  oour-lter-c:l.aim i s  

disr-nissed , 
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' I 'he second count.crcIaim assert:; tha t  p l a in t -i f  f s  i n t e r fe red  

w1t.h Ric1iar.d Alber-t ' s prospec t ive  c o n t r a c t s  t.o manage t h e  variou:; 

par-trierships . Specif i c a l l y ,  i t .  alleges t h a t  he alreC3ddy w a s  ac:t.irig 

a:; manager- f o r  t-lic paI.tiiersliips and that. he woul d have en tc rcd  i n t o  

new ayr-eernent s wit-h t.he s u r v i v i n g  partner-:; t o  cont. 1' 17ue t.o inanngc 

t h e i r  int .cres1.s h i t  for-  p l a i n t i  f f s' conduct. . The conducL coriipltiir-led 

of ii-icli.ide:; the f i l i i i q  of t h i s  auut.ion. 

\\Tort:ioii:; i nt.erferencCt w i t . l i  prospect- i v e  eronomi.c re1 a t  i.ons 

r c y u i r e s  ari al l .egat. ion t h a t  p l a i n t i f f  would have erit.er-ed into a n  

euonotnic relationship but  for- t.hc dcfcndarit s wroriyful corlduct . " 

V iqoda v_.D~-~...Pr- .od~iuLior-is Plus I r i c : ,  2 9 3  AD2cl 265, c i t .a t i  011s n r n i . t t e d ,  

Here, the countt!rclaim €ai 1.s t o  allccjc any fau t . s  t.o demonstrate 

that the fri 1 ri nq of t.lii .s a c t i  017 c o n s t i t u t e d  wrongful conduct t h a t  

w c i i l d  s u s t a i  t i  t.liis c l a im.  Therefore ,  t .h i s  counterc la im i s  

d i s m i s s e d .  

Dcfendxi t s  i m v e  Lo dismiss Llie Lhird cause of ackiori, seeking 

an ac!courit.ing arid d i s so lu t . ion  of Godwin Realty Associa tcs  . 

D c f  c1idarit.s ~isserL k h a t  d i s s o l u l i o n  is inappr .opriate  because Lhe 

part-r icrship agreernenL stat.es i n  A K - L ~ C ~ ~  I I I that: Lhe parLriership 

would c o r i t  iriue imt  i.1 w r i t t e n  agreement. of the p a r t n e r s  terminated 

i t .  

\'Ahsei-iL :;peci f i  c ayr-eernent to the contrary, a part>ner:;liip or 

a 2 oinL veriture t o  whicli the p a r t n e r s h i p  W;IS a p a r t y ,  dissolve:; 

U ~ ~ T I  t-lic cieat.11 of a part.ricr a ~ i d ,  Lhouyl-i the sur-vivor-s coritrinue t o  

. . - -. . . . . . . . 
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4 

operat-c t-lie bus iness  of t.he former- par-t.1-iership, they i r i  effec:t.  

“ T h e  F’artner-ship sha l l  c c j m m e r i c e  a s  o f  t.hE! d a t e  
liereof I ai-id s h a l l  continue u r i t i  1 termi.nat.ed by 
Lhe wr-i t t en  acjreernent 01 the partners t o  
d i s s o l v e  the par t .ne rsh ip .  ” 

‘I’he agreement does not. s p e c i f  i cc l l ly  address trhe cont ingency 01 

a parLner’  s cleat h .  Therefor‘e, the  pa r tne r sh ip  automat 1 c a l l y  

d isso lved  upon V i c k ’  s dea th  and the cour t  f i n d s  t h a t  defendants 

have not demonstraLed that t h i s  court sliould dismiss tlie t l i i r d  

cause of a c t i o n .  

1)efendarits a1 so m c j v e  to d i s m i s s  the  f o u r t h  cause o f  ac:tion, 

Lhat- seeks xi accounting and d i s s o l u t i o n  of 3 0 5 4  T e r r a c e .  The 

complai.nt. a1 1.eges that- V i c k  he ld  a 4% in te res t  i r i  this pa r tne r sh ip  

pur:suant. t o  tiel- int.ere:;t. i n  A l b e r t ,  Gr-eenber-y & V i c : k .  I t  furkkier- 

alleges t h a t  the 30M4 Ter-race a u t o m a t i c a l l y  d i s so lved  upon her 

and t h a t  p l a i r i t i E f s  tl-ier-efor-e do r-lot, have s tanding  t o  assert: t h i s  

c;~use of ac:tior-i. 

‘I’he court  disrni-sses t h i s  cl aim. P I  ari n t i f  f s present  1-10 evi.dencEt 

01 V i c k ’  s a l l eged  i r i te res l  i n  L h e  par-trier-shiI).  Instead, they ci:;:;ert, 

t h a t  tlic cou r t  should dccl irie t-o d i smiss  t.he c l a im  bc!causc Richard 

A l b c r t  could riot. i d e n t i f y  a l l  tlic p a r t n e r s  i n  his EBT.  T h i s  i s  

7 
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i n s u f f i c i c n L  t o  dprnoristrate tha t .  a t r i a b l e  i.ssue or fact:. e x i s t s  

w i t . l - i  r esppc t  t o  t h i s  c la im.  

Acc:ordinqly I i t .  i s  

OKllCRET) Ll-iat. L.lie fol.lowing i s s u e s  are r-efcr-red t o  ill Special  

Referee to licar and  report. w i t _ h  r-ecorrimeridat: i o r i s  I cxcept. t.liat- I i n  

thc event. of a n d  upon the f i l i n g  of a s t . i p u l a t i o n  of thc parties, 

as permi t.t.ed hy CPLK 4:3 1.7 I the Special. ReLeree, o r  another person 

de.sigtiat.ed by t.1-le p a r t i e s  t o  S ~ I - V E !  as rcf eree I shall deterrriine 

t-hcse i . s sues :  

( - 1  ) an account ing of eac!li pa r t -i c s  ' i .n t .cres t  i n  Lhe 

propEtrt.y l o c a t c d  at 2 3 3  East 32"" Street arid Lhe value of t.1ia.t 

p r o p e r t y ;  and ( 2 )  whet-her or riot i t  i s  appropriate t-o scll or 

t o  pc7rL.iti on t.he p rope r ty  l o c a t e d  at. 2 3 3  'fi:ast 32"" St- rce t  

ORDERED ILhat. this motion is h e l d  i n  abeyance pcndlil-iy r e c e i p t  

of t.he re 'por t  arid rcc:ornmeridat.ions of Ll-le S p c c i a l  Referee and a 

mot-ion pur-sua~i t  t o  CPLR 4 4 0 3  o r  rece ip t .  of  t.he de te rmina t ion  of t h e  

Special R e I e i - e c  or- t.he des igna ted  r-rtfcree; arid i L .  is further 

ORDERED t h a t  a copy of  t .h i s  o rdc r  w i . t h  not-ic:e of ent:r'y s h a l l  

be served 011 the Clerk of the Judic:ial Support Off i ce  ( R o o m  21.1.) t.o 

arrange a dare f o r  the reference t o  ~-i Spec ia l  Referee. 

ORDKKED [.liar p l a i n t i f f s '  motion Tor su[ririid?:y Judyment i:; 

yratit.cd (10 t.hc ext-erit t.hat2 thc first .  and secorid countcrclaims are 

di.smissed; arid it. i s  fux.L:l-ier 

s 
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ORDKRED t h a t  defer1dant.s' UT'CISS -mot.ion f o r -  summar-y j uclgl-ner-lt. is 

gr'ant.ed t.o the extent. t h a t  p la in t l i r f  s' four-th cause of a c t i o n  i s  

c 3 i s i n i r ; : I ; c C i  arid tlie C I T C I S S -  rnot.ion is othc!r-wise denied; ant3 it is 

f l-11- t. he 1- 

ENTER \ L E a 
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