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Supreme Court of the State of New York
County of New York: Part 24

Joseph . Sheehan and Rosa M _Shcchan,

PlaintifTs, Decision & Ordcr
Index No. 112555/00
-against- Motion Scquences 17,15 & 19

George Pantelidis,

Delendant-Third Party Plaintiff

George Pantelidis,
Third-Party Plamu(l

-against-
Joe¢ L. Masonry Construction, Inc.
Creative Living Enclosurcs, tire,, dba Cryslal Co.,
Arsta Tron Works, Inc., Socrates Restoration, Inc.,
Verrazano Flooning Co., Inc., Mascon Restoration Inc.,
S & 1 Iron Works, Tnie,, Willtam F, Savino & William F.
Savino Architects, Jemco Electrical Conlractors, Inc., Elvera
Service Inc., Space Air Conditioning & Joscph Kreiscl,
Dba ABC Chimney & Tireplace Company,

Third-Party Dcfendants

Richter, J.:

Plaintiffs” motion in limine is denicd. PlaintifTs™ objections to the cvidence
concerning tlic party wall that IS riot the central focus of this litigation arc unpersuasive,
and, in any event, involvc issucs that should be resolved by the jury at trial. Although
plaintiffs arguc that there are dilferences between the walls and that different Butlding
Codes apply, such arguments go to the weight ol any such cvidence, but do not make it

inadmissible, especially i defendant’s expert can establish that tlic unaltercd wall is
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appropriate for comparison to the party wall at issue here. Plainti(Ts' claims that the
danger of a chimney collapse is too speculative docs not require preclusion of this
evidence, but raiscs questions for tlic trier of fact. Moreover, plaintilfs' motion in limine
acknowledges that evidence on both the issucs could be introduced [t relates to allcged
damages caused dircetly to defendant’s property; therelore, no basis exists to preclude all
such testimony at this time.

The Court does riot. understand the cxact nature of plaintiffs' motion rclating to the
counterclaim for malicious prosccution since plaintiff acknowledges that evidence of
specific written complaints would be admissible. Plaintiffs do riot.clearly specify any
evidencc on this counterclaim that it wishes to preclude, and, of course, plaintiff always
has tlic right to object lo any cvidcncc at trial.  Finally, plaintif(s seek preclusion of any
evidence of allcged alterations prior to the entry of judgment in a decision rendered by
Justice Bacr. Howecver, delendant persuasively argucs that. some evidencec as to tlic
history of'tlic property is relevant, and this Court’s summary judgment decision
mentioned some of these issucs. Plaintiffs con-ectly nole that Justice Tompkins, in an
order dated Oct. 10, 2002,held that defendants cannot scck 1o enforce the previous
judgment in this proceeding, and thus defendant cannot seek to enforce that carlicr
judgment here, [However, Justice Tompkins did not rule that all evidence as to the
condition of the premises prior to or at tlic time of that judgment would be inadmissible at
the trial of this casc.

Defendant’s motion in liminc also is denied. The plaintifls have indicated that
Nora Devancy will.not be called as a witness on tlic plaintiffs’ dircct casc and therefore

this aspcet of the preclusion motion is moot. The Court need riot address the motion to
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preclude her testimony on rebuttal since it is not clear whether she will actually be called
in this trial. The Court denics this aspect of defendant’s motion without prejudice to their
right to renew it i plaintifl presents tier as a rebuttal witness.

The motion to preclude the testimony of Richard Adams is rejected. It is
axtomalic that an expert witness cannot be compelled to submit lo a deposition absent a
findimg of special circumstances. See King Elec. of Graham Ave. . American Natl. Iire
Jtis. Co., 232 A.D.2d 273 (1st Depl. 1996); 232 Broadway Corp. v. N.Y. Property Ins.
Underwriting Assn., 17) A1).2d 861 (2d Dept. 1991). “Thisissuc was the subjecl of a
ruling by Justice Tompkins, who quashed a subpoena for a deposition of Mr. Adams.
That ruling is law o[ the case and defendant oflers no persuasive recason to reconsider it,
In any cvent, defendant incorrectly argucs that Mr. Adams is rcally a fact witness becausc
he is going to testify about his observations and therefore no basis cxists to conclude that
he should have been deposed in this case. See generally Anderson v. Kamalian, 23 |
A.D.2d 659 (2d Dept. 1996) (non-party witness who opcrated on plaintiff and who was
trial expert not subject to deposition); Michalak v. Venticingue, 222 A.D.2d 1060 (4
Dept. 1995) (treating physician not subject to deposition absent special circumstances).

Finally, defendant objects to the introduction of any cvidencc as to damages that
were compensated by imsurance. However, as plamti(l correctly notes, defendants may
seek Lo reduce tlic amount of damages by the amount of such insurance payments, but
plaintiffs arc not precluded by introducing cvidence as to the total amount of damages at
trial. See generally Fisher v. Qualico Contracting Corp., 98 N.Y.2d 534 (2002); Lowit v.
Consolidated Ixdison, 234 A.D.2d 2 (Ist Dept. 19906).

This constitutes the decision rind order ol the Court.
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March 5, 2004 Justice Rosalyn Richter



