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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY, 

PRESENT: 
, I  

Justice I 

- v -  

PART I&!! 
MOTION DATE 

MOTION SEQ. NO. 64 7 
MOTION CAL. NO. 

The following papers, numbered 1 to  were read on this motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

- .- Answering Affidavits - Exhibits -- . 

Replying Affidavits _ _  - ... 

Cross-Motion: . I  Yes 0 No 

Upon the foregoing papers, it is ordered that this motion 

/' J. S. C. 
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Sirpi-ciw C'oiirt of the State o l N e w  Yorlt 
c'oiiiily of New York: Part 24 

J ~ e p h  E. Slicehati and I<osa M. Slicchan, 

Plaiiiti ITS, 

-agai 11 st- 

Decision 6r. Ordcr 
hidex No. 112555/00 
Motioii Scquenccs 17, I S Kr 19 

Juc I.,. Masonry Conslruclion, Inc. 
C rea t i vc L i v i ti g El i c 1 osurcs, Ti i c , , 11 I3 ;I Cr-y s I a1 Co . , 
Aiista Iron W o r l q  I iic., Socratcs Rcstor;ttion, Iiic., 
Vci-ramno Flooiiiig Co., Tnc., Mascon Ibxtoration Inc., 
S & .I Iron Works, liic,, Williani T;. Savino 6r. William F. 
Savi tic> A rcli i tccts, J cinco Elcctricnl C.hnlractors, Tnc . , Elvcra 
Scrvict: hic., Space Air (.'ondilioning & Joseph Krciscl, 
LNin ABC Chinilicy & Vii-eplacc;: C'ornpany, 

Third-Party Defendants 

liirhter, J.: 

Phititiffs' niotion in  limine is dciiiccl. Plaiiiti ITS' objections lo thc cvidcncc 

coiiccriiiii~ tlic pxty  w:dl th:it is riot the central hciis of h i s  litigation arc ~~I ipc r s~~mivc ,  

and, in m y  event, involvc issiics that s1ioLild Ix 1-csolvcc1 by the Jury aI trial. Al lho~~gl i  

plaintiffs q u c  that tlicrc xrc di fl'ci-cnccs between the walls and that di ffcrcnt Ruildiug 

C'odcs apply, such arpiiiiciits $0 to tlic weight ol'any such cvidcncc, but do iiot nlakc it 

iimlmissiblc, cspccially i r'dclkiidaiit's experi c;in establish that tlic unaltcrcd wall is 
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appropriate Ibr comparisori to tlic party wall at issue here. Plaiiiti f k '  claims that the 

danger c j  r ;L chi~nney collapse is too speculative docs not rccpiil-c preclusion of this 

eviclcncc, but raises c~~~~cs l i i l~ is  l?:)r tlic tt-iet- olfiict. Moreover, plaiiiti Hk' molion i n  lii-tiine 

ack.mowledges that evidence on both the issues could bc jntroduced i l i t  relates to allcgcd 

dama.ges causcd di rcct ly tr, dcfciidclnt's propcrt.y; t h e r e h e ,  110 basis cxists to prccludc all 

sucli testimony at this time. 

Tlic Court does riot. understand the exact iiatca-c ol'plainliffs' motion relating to I1i.e 

eo uii(.erclaini for m a1 i c i ous prosccuti on since plain tiff acknowl edges that evid ence of 

specific wrilten coniplaints wo.iild bc admissiblc. Plaiiiti Ils clo riot. clearly specify any 

evidcncc 011 this counterclaim h i t  i t  wishes to pi-ecliide, md, ofmursc,  plaintiff always 

has tlic riglit to object lo any cvidcncc at t.r-i;-iI. Finally, plaintilTs scek preclusion of any 

evidence of allcgcd altcr-ations prior lo tlic entry oI' . judpent in a decision r c " x 1  hy 

Justice Bacr. I-Iowcvcr, dck"iit .  persii;Lsivcly argues that. some evidcncc as to tlic 

tiislory of tlic propel-ly is relevanI, and this Chiirt's summar-y judgniciit dccisiori 

n-icntioned some of these issiics. Plail-iti fTs con-ectly nole that Justice Toinpkiiis, in ;iii 

order dntcd Oct. 1 0, 2002, held thai. defcndants cannot scck to enforce the previous 

judguicut in this proceeding, and thus (1cfcIiclaut cannot seek to enforce that earlier 

jiidgment. hcrc. I lowcvcr, Justice Tumpltins did not nile that all evidence as to thc 

condition or  the premises prior to or at tlic time o r  that judgment woLiIc1 be inadinissiblc at 

h e  lriiil of this case. 

ikfendaiit's motion in litiiinc also is denicd. The p1aintiIh have indicated that 

Nora Dcvancy will. not be called ;is ;1 witness on tlic plainti!%' dircct CBSC and thereforc 

this :Ispcct or the preclusion niotinri is moot. 'lhe C:oui-t nccd riot ;iddress thc motion to 
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prcclucle her tesiimony oii rebuttal since i t  is iiut clear wlicthcr shc will actually bc called 

i i i  this I r i a l .  ‘I’lie Court dcnics this aspect of defendant’s motion without prejudice to their- 

riglil tr, i-ciicw it iCplaintir~ipr-esents tier 3s a rebuttal witness. 

‘I’hc motion to preclude the leslimony o f  Riclwcl Adams is rejcctcd. It is 

~ ~ x i o ~ ~ ~ i . t t i c  that  a t 1  cxpcr-t witricss caimot bc compcllcd to submit lo a dcposition abscnt a 

fiiidiiig or special circuiiistaiiccs. S‘c~7 K i p  R l c ~ .  o/’Grdiuiti Avc. v. Amr~ricnn Nutl. Firt7 

Jtis. Ch., 232 A.D.2d 273 (1st Llepi. 1990); 2-52 llr-otrclwr7.v C‘orp. 1’. N. Y. P w p r t v  Itis. 

Utidc:rwrititig As.Yn., 171. A.J.1.2d 80 1 (2d Dcpt, I!Nl). ‘This issuc was the sirbjjecl o f a  

ruling by Justice Tonipkins, who qiiashcd a s~bpoeiiii for a dcpositioil o r  Mr. Adams. 

l‘hut ruling is law rilllie case and dcfcndant d h  no pcrsuxivc reason to reconsider i t ,  

In any cvciit, dclkllciiml incorrectly argues that Mr. Adams is rcally a Fact witness bccnusc 

lie is going t o  tcsti ry about his observal-ions niid therefwe 110 basis exists to conclude that 

tie should liavc bccn deposed in h i s  c x c .  SW gPtictully At t t fcrwn v. Kmitrliuii, 23 I 

A.D.2d 650 ( 2 1  I k p t .  1990) (non-party wiliiess who opcratcd 011 plaintiff and who was 

trial experl not suhjcct to clcposition); Michillilk v. Vwiticiiiynt:, 222 A.D.2d 1060 (41h 

Dept. 1995) (lrcating pliysiciill1 not sut i jecl  to dcprxitior-i abse~il special circul-iistances). 

.Finally, dckiiclant objects to the iiitrnducliuri oi‘any cvidcncc as to damages thal 

were compensated by ir-lsli1-itncc. HUWCVCI., 3s plaillli~rccor~ectly notcs, dcl‘ci~clants may 

seek to rcducc tlic aitioml of damages hy thc ;ir-ticiLint of such instiraim payments, tiut 

plaintiffs arc iwt ~ireclircied by inlroduciiig cvidence ;is to h c  tot31 amount ordvrnages at 

(rial. Sw gc~ t i c~ i - r r l l y  1;‘islic~t. v. Q i i t 7 1 i ~ ~ )  Coiilnrctitig C - b r y i . ,  9X N.Y.2d 534 (2002); l,owi[ v. 

I:,’ori.soliilLil(’tE k’dis~i t ,  234 A.D.2d 2 (1st h p l .  1900). 

‘l’his constitutcs the decision rind ordcr or‘the Court. 
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March 5 ,  2004 Justice R h a l y n  .Richter 
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