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MOTIONICASE IS RESPECTFULLY REFERRED TO JUSTICE 
FOR THE FOLLOWING REASON(S): 
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Plaintiff, 

-against- 

Index No.: 600641 /04 

1’1 ai 11 t i  €l T T cal thw orld Co rporati o n seeks a 11 order d i sni i ss ing t 11 c C‘o i i n  tcrc 1 ai 111 s and 

the Fourlh and Sixth D e h s e s .  This motion is decided as follows: 

A. First Counterclaim mid related Foiirth Affirmativc Defense 

Tlic Fourth Affirmative Defciise ordefendant Gottl ieb is that “ITcalthworld’s claims 

againsl Gotllieb are barred because lhc CI:oveiianl Agreemcnl Lipoii whicli Healthworld’s 

claims are based was €imdulcntly induced”. In the First Counterclaim, defendant Gottlieb 

secks rescission of the C‘ovenant Agrcenient, on the gound  of “fraudulent induccment”. 

Siiice h i s  d e b i s e  and counterclaim are related, they arc discussed and dccideti together. 

It  is basic that a cause of action for li-audulcnt induccment must allcge 3 

reprcsentation of inaterial exisling fact, Falsity, scienter, jusli liable reliance and damages 

(c.g., Callas v. Eisenbcry, I92 AD2d349, 350 [ 1“ Dcpt., 19931). Herc the complain1 does 
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not even “includc a conclusory allegation of ... reliance” (Nottenberg v. Walber 985 C‘o., 

100 AD2d 574, 570 [l”.  Dept., 1990). A1 oral argument 011 this motion it was conceded 

that tlic complain1 clocs not coiitain the word “reliancc”; however, it was urged that thc 

allcgativii that d e h d a n t  “was cornpcllcd to cxccute the Covenant” (Conipl., 7 84) is 

somcliow tlic “equivaleiit of the reliance elenleiit that recluircd a fraudtilent 

mislcpresentntion”. Whetlicr there is or is not n valid claim of coercion or duress, which 

this laiiguagc sounds likc, it does not satisfy tlic clements of a claim of fraud. Therefore, 

thc fiiilurc to properly plcad tlic claim of fraiidulcnt inducment rcquires dismissal of this 

counterclaiiii and the related dcfcnse. 

As to the First Counterclaiiii and Fourth Affir-mativc Defensc, the request [or leave 

lo arnend thc pleadings is grantcd to the cxtcnt that a copy of the proposed plcadings is lo 

be submittcd with a Motion to Amend so thal J can detcniiiiie whether sifiiciently detailed 

allcgatioiis are supplied to state a valid causc of action and affirmative del‘cnse. 

R. Second Corinterclaim and related Sixth Affirmative Defense 

The Sixth Affirmative Dcfensc of all delendants is that “any and all agreements 

executed by and bctwecri thc individual party delcndants and ITcalthworld arc null aiid void 

as vjolativc against public policy”. In the Sccond Countcrclaim all dcfendants scck 

rescission of such agrccnieiits. Again, since this d e h i s e  ;ml coimtcrclaiiii are rclated, they 

are discusscd and decidcd togelhcr. 
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Essciitially, in this counterclaiiii and affirmative defense, the defendants “assert a 

claim .... of Healthworld’s unclean hands in cntci-iiig into the restrictive covenant with 

Goltlieb and several alleged IicIhi-ious business practices”. (Defts. Mern. ILIW Tn Opposition, 

p. 7). This claim, as was slated at ora1 argument, is that because “the relationship betwcen 

Hcaltliworld and Kos and Allcgran [two clients to wliicli tlic prcliminary injunction relates] 

i s  pcrmcated with h i d  and ~iiiscoiidiict” (Tr. 2 I ), i t  would be iiiequitahlc for this 

relationship to be protected, and the covenant should be rcsciiidcd. However, there is 

lacking any claim that T-lealthworld’s uiiclcan hands are in any maiinci- related to the subject 

rnattcr of this litigation, i.e., the reslrictjvc covenant. Siiicc thcrc is no such allcgation, 

which is required for a d e h s c  and counterclaim based upon iinclean bands (e.g., Weiss v. 

Mavflower TlouElinut Coi-p., 1 NY2d 3 10 I 19561; see also, Welch v. DiSlasi, 289 AD2d 904 

[4”’ Dept., 2001]), the dismissal niotioii must be grmtcd. 

Siniilarly as with thc First Counterclaim aid Fourth Affirmative Defense, tlic request 

foi- lcavc to amend the pleading is gantcd to the extent that a copy ofthe proposed pleadings 

is to bc submittcd with a Motion to Aiiiend so that 1 can dctcrmine whctlicr sufficiently 

detailcd allegations are supplied to statc a valid cause o l  action and allii-nialive dch i se  

C .  Third C.~ounterclaim 

This couiiterclai~ii conccriis the dcfendaiit Scolt Raxtcr, who alleges breach o f  

contract conceniiiig his entitleiiicnt to a bonus of$20,000. Plainlifl-sccks dismissal ol-this 
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claim pursuant to CPLR 321 1 (a)( l ) ,  based upon documciitary evidence subinittcd which 

shows that tllc honus was paynhlc if lic “is still an eriiploycc on the date the boriw i s  givcn”, 

i.c., .lune 2004. This is ;I iiiciiioraiidum from Prari Davi, plaintiIrs IJuman Resources 

Director, to Healthworld’s Clhaiimaii, with copies to the Exccutivc Vice Presidcnt and the 

President. Dekiidant Baxler i s  not copied on this incniorandu~ii. Since his cffcclive date 

of resignation was March 4, 2004, i t  is argiied lhat this counterchiin mi is t  hc dismissed. 

In opposition, defendant Baxler has submitted a n  Affidavit in which hc avers that 

he wvcr  rcccived such niemorandmii, and that it docs not reflect his agreement concerning 

tlic bonus. Moreover, Bnxterhas SL~binittcd a handwritten memorandui~i, alleged to have been 

wiittcn by the president, which does not refer to thc requirement that lie be so cliiployed in 

June 2004. 

Since thc documcntary evideiicc siibmittcd in support of this motion docs not 

conclusively establish tlic defense, tlic motion must be denied. Obviously, rollowing 

discovery, plaintiff limy makc any Iiirthcr motions deemed to be appropriate. 

Accordingly, for tllc fclregoiiig reasons, it is: 

( I )  ORDERED that the  motion clisniiss the  First and Sccond 

Counterclaims and thc Fourth a id  Sixth AffinJiatiVe Dcfenses is 

GRANTED; and i t  f~ir-lher 
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(2) ORDERED that the motion to dismiss the Third Counterclaim is 

DENIED. 

DATED: 

R W D  J. FRED =--+ d.S.6. 

F I L E D  
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