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Cahn , J. 

M o t . i c ) r - i  sequence n o s .  0 0 4 ,  0 0 5  and 006 a r e  c o n s o l i d a l - e d  t o r  

d i s p o s i t i o n .  

I n  m 0 t . j  o i n  sequence 0 0 4 ,  p 1 a i n t . i  ffs move t o  d i s m i s s  t h c  

count.er-c:laim i r i t e r p o s e d  b y  d e f e n d a n t . s  Rober t  Grossman arid t h c  1 aw 

firm of O l s t i a n  Gr-uridmari E’romc Rosenzwci g L W o l  o s  k y  LLt’  

( c o l l e c t i v e l y ,  O1.stian) , € o r  f a i l u r e  t o  3t .at .e  a c:ause of clct-i on, 

CE’LR 3211 (a) (7). 

In mot-ior-i sequence 00.5, c o u n t e r c : l a i m  c i c f e n d a n t s  m o v e  t o  

d i s m i s s  t . hc  c o u n t e r c l a i m s  j - n t e r p o s e d  b y  c:ourit .crclairn p l a j  r i t i f f s  

A l i j . e c 3  P a r t n e r s  I n c .  , C e p p e t o  I Io ld ing  E n t - e r p r i s c s  T,LC, C e p p e t . ~  

Corp.  , 57t’’  S t r e e t  H o l d i n g  (10. LLC, Eric Hadar and Richard Hadar 

( c o l l e c t i v e l y ,  the Hatlar:;), for- f a i l u r e  to s t a t c :  a cause o f  

a c t . i o n ,  CPLK 3711 ( a )  (7) . 

In motion s e q u e n c e  006, t .he t h i r d - p a r t y  d e f e r i d a n t s  move Lo 

d i s m i s s  t h e  H a d a r s ’  t - h i r d - p a r t y  a c t i o n ,  o r i  Lhc hasis of 

docurneriLary c v i d e n c e ,  CPLR 3 2 1 1  ( a )  (1). 

On 0c t .o t j e r  1 0 ,  2 0 0 1 ,  t h e  c o u r t  grant -ecl  defcndar1t . s ‘  m 0 t . j  (.iris 

t o  d i s m i s s  t h c :  compla in t . ,  CPLH 3 ? 1 1  ( a )  (l), (.5), ( 7 ) .  T l i a t  

d e c i s j  (311 was r c v c r s e d  by the Appel1a t . e  D i v i s j  o n ,  F i r s t .  

Depar tmcn t ,  and t h e  c o m p l a i n t  was r e i n s t a t - e d  t o  t h e  e x t e n t  nol .  

p r e v i o u s 1 . y  w i t h d r a w n  by  s t i p u l a t i o n  

A l l . i e d  P ‘ d r t n e r ~ ,  1’11~:. , 299 AD?(:] 2’113 [l.” D e p L  20031 ) - 

( E 7 ~ i e  Chip Errter‘ald LI,C v 
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FACTUAL AND PROCEDURAL SUMMARY 

Thc fac:t.s arc suc:c:int:tly s t a t - e d  i n  the Appel.1 ate Divi s i o r i ’ s  

c i c c i s i o n ,  293 AD2ci 2 7 8 ,  as follows: 

P l a i n t i f f  n l  lie Ch ip  E m e r a l  t3 I,T.,C, w h i c h  is o w r - l e d  b y  I.he 
t . h r e e  other p l a i n t i f f s  b r i n g i n g  t.hi5: a c t  i o n  
( c n l l e c t i v e 1 . y  BCE) , held a n  i n ( . e r e s t  of approximately 
5 0 %  i n  a j o i n l :  venliure kriowri as Ceppet to  E n t c r p r i s c s  
J I T , C  (t-he Venture) . The r e m a i n d e r  of  thc vc:int.urc was 
owried by i t -s  managing m e m b e r ,  deferitlariL Ceppei L o  
i l o l d i n g  E n t e r p r i s e s  LLC, t .hc p r i n c i . p i  1 s of whi r h  a ~ e  
d e f e n d a n t s  Eri.c Hadar and R i c h a r d  Hadar ( c o l l e c t  i v c l y  
wj t .h t.he other d c f c n d a n t s  c o n t r o l . l e d  b y  t.he H a d a r s ,  the  
Iiadar- d e f e n d a n t s )  . T h e  V e n t u r e ’ s  :;ole s u b s t a n t . i a . 1  
a s se l :  was t h e  commer-cj d l  bi.iiIdir-iy l o c a t e d  a t  One i7;ast. 

SLreet in Marihtlt.t.ar-i ([.he Property) . Eight. m o r i I . t i s  .SI 7 1 t ,  

a f t - e r  Lhe formation of t.ke VenLure and i t s  p u r c h a s e  OT 
t h e  P r o p c r t y ,  BCE sold i t s  i n t c r c s t  t.her-ein t o  the 
H a d a r  defer1dant . s  f o r  a p r i c e  h a s e d  on dn $ 8 0  mi 1 1  ion 
v a l u a t i o n  o f  the  P r o p e r t y .  Two w c e k s  l ~ l . e r ,  t h e  Hadar 
defer iddr i f s  entered i n t n  a c o n t r a c t  to s c l l  t he  P r - o p e r L y  
t.o a t h i r d  par t .y  ( L V M H )  for $ 2 0 0  m i l  1 i c . ) r i .  

BCE: p r c v j  o u s l y  s t i p u l - a t e d  t.o the d i s m i s s a l .  o f  i h : i  e y u i t ~ ~ h 1 . c :  

( : l d i i n s ,  s u c h  t - t i a t  Lhe r c m a i n i r i g  c l a i m s  i n  t h e  main a c t i o n  soilrid 

i n  f r a u d  a n d  breach n f  f i d u c i a r y  du1.y a g a i n s t  a1.1 d e l e n d a n t s ,  and 

i n  l e g a l  m a l p r a c t i c e  a g a i n s t  O l s h a n .  P l a i n t i f f s  a1 so c:onsent.cd 

l.o t h e  c I o s i r i y  o f  t h e  sale of t .hc  P.rc.)peIl.y L o  LVMH. 

P 1 - a i n t i f f s  a1.l.ege t h a t  t .he  Hadars i n d u c e d  Lhem t o  sel 1 t h e i r  

i.rit.erest j.11 the Vent lure  for a n  u n f a j  rly low p r i c e  by 

mi s r e p r e s e n t i  ng t.he d i s c u s s i o n s  the Hadars were t . l i cn  c:oriduct i n q  

w i t h  t h j  rc3 p a r t i e s  for thE: p u r p o s e  of  s c l l j  xiy or lcasi.ri(3 I.he 

P r o p e r t y .  Among ot.her a l l  e g e d  m i s r c p r e s e n t ~ a t i o n s ,  l .he Hadars 

allcqedl y failed t.o d i s c l o s e  or m i s r c p r e s e n l . e d  t o  K F ,  b o t h  t h e  

truc p r i c e  r a n g e  of t h e j r  n e g o t i a t i o n s  w i t 1 1  L V M H  f o r  d salc of 
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t-tie P r o p e r t - y ,  a n d  t h e  alleged e x i s t e n c e ,  a s  of  t . h e  d a t - e  RCE sold 

.i I..s i r i t e r e s l ,  o f  LVMH’s o r a l  aqr‘eement. t_o pur -chase I..he P rope r  I.y 

for $ 2 0 0  m i l l i o n .  

T h e  cleferitlarit-s a r g u e d  Lhat. t.he complairil. s h o u l d  be d i s m i s s e d  

P a r a g r a p h  6 .  2 ( i ii) ( N o t j  ce of  M o t . i o r . 1  [ 3 / 4 / 0 3 ]  Ex.  C) c o n t a i n s  a 

r e p r c s c n t a t i o n  t h a t  t h e  buyer and  t h e  FIadars “ h a v e  riot: tiad a n y  

ma te r i a l  d i s c u s s i . o n s  c o n c e r n i n g  t h e  o p e r a t i o n ,  1 c a s i  rig, sale 

and /o r -  v c l l u a t i o n  o f  t h e  P r o p e r t y  Lo the date hereof o t h e r  th ;dr i  t o  

t h e  p e r s o n s  antl/c-jr e n t i t i e s  a s  set f u r  t t i  i r i  E x h i b i t  B. LVMH, 

t - h e  u l t i m a t e  p u r c h a s e r  of  t h e  P r o p e r t y ,  was one of  [.he e n t i t i e s :  

l i s t . e d  i n  KxhibiL H. 

P a r a g r a p h  6. 3 s t a t . e s ,  j.n p a r t . :  

E x c e p t  a s  e x p r e s s l y  set f o r t t i  h e r e i n ,  n e i t . h e r  
Riiyer ,  Seller, Hold inq  nor t h e  V e n t - u r e  h a s  made a n d  
s u c h  p a r t - i e s  do not make ariy r e p r e s c n t a t . i o n s  (11 
w a r r a n t i e s  a s  t.o . - .  (x) Lhe actual o r  p r o j e c l e d  v a 1 . u ~  
o f  t-he l2ropert.y Tor s a l c  o r  l e a s i r i y  or to a n y  ot. t ier.  
rna t tc r  af €ecl:incj o r  rel.at.ec3 L o  t h e  E’ropcrt-y,  and S e l l e r  
cir-it3 Ri.iyer h e r e b y  e x p r e s s l y  a c k n o w l c d g c  t.tiaI. e x c e p t .  ~i.5 

s e t  f o r t h  i n  S e c l . i o n  6 . 2 ( a )  ( i j . ; . )  r i o  such 
r e p r c s c n t . a t . i o r i s  h a v e  b e e n  made. Except .  f o r  a h r e a c h  of 
t h e  r e p r e s e n t a t i o n s  se t  f o r t h  i n  Sect - jor i  6 . 2  (a) ( i i j ) ,  
S e 1 . l e r  and Hol d i  r-iy s p e c i f i c a l l  y d i s c l a i m  any c;l airri L o r  
f r a u d ,  b r e a c h  o f  l o y a l t y  o r  f i  d u c i a r y  d u t y  a r i  s i n y  o u t  
o f  t h e i r  re1 a h i o n s h i p  a s  merribers of t h c  Vent i i re .  As of 
the Clos i .ng ,  Seller s h a l  1 s p e c i f i c a l l y  d i  sclaim a n y  
c:1 ;2im f o r  a n y  ‘ I n t c r c s t  i.ri i.he p r o f i t s ,  lc)sses, c a s h ,  
t -3 is l : r ihut . ior is  . . . o r  ot-her- a s s e t s  i n  t.he V e n t u r e ,  or- 
Irorn t h e  I u L u r e  v a l u e  o€ t h e  Vc:nt .ure  or t h e  L ’ r o p e r i y ,  
c x c e p t  to t .hc  extent f o l l o w i n g  t h e  C l o s i n q ,  S e l l e r  
shall be e n t i t - l e d  t o  damages a s  a r e su l t  of  a breach of  
Scll.er-‘s r e p r e s e n t a t i o n s  u n d e r  S e c t i o n  6.2 ( a )  ( i i i )  
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h e r e o f . .  . - Seller has h e e n  a f f o r d e d  a n  0pport.ur.iil.y to 
conduct .  iL.s own due d i l i g e n c e  wi t.11 respect .  t.n I.he 
person:; or e n t - i t i e s  l i s t e d  o r ’ i  E x h i b i t  R arid i s  
s a t i s f i e d  w i  t.h t h e  i r ifor-mation made a v a i l a b l c  C.c  il.. 
S e l l e r -  a cknowledges  t h a t  after C l o s i n g  Buyer’ rnay rc- 
sc l  1 S e l l e r ’ s  In teres t .  o r  c a u s e  t h e  salc o r  lease of 
a l l  or part .  of t h e  Property t:o a n o t . h c r  p e r s o n  or 
e n t i t y ,  i r i c l u d i n g  w i . t h o u t .  1 i m i t . a t . j  o n ,  t-kiose sct. forl.1-i 
on Exliibi.i: ,!3/ for- ;i. p r o f i t ,  and Sel.1.er shall have  no 
in t -eres t :  w h a t s o e v e r  t h e r e i n  nor- a n y  c l a i m  re1 a L i n g  
t h e r e t o ,  exr:epl: o n l y  i.f ( i )  Seller sel 3s or l e a s c s  the 
P r o p c r t - y  t : o  a p e r s o n  or e r i i i t y  not. set.. l o r t h  on  Kxt i ih i t  
H and (ii) t .hc  r e p r e s e n t a t . i o n  set: f o o r t h  in 6.2 ( a )  ( i i i) 
was u n t r u e  when made. 

T)i.vj s i .ori  r e v e r s e d  or1 t h c  l a w ,  st.at.ir-iy that. the: “ k e y  f a c t . ”  t h a t  

this court o v e r l o o k e d  was t h a t  t h e  FIac3ar-..; \\as co-verit.urers and,  

i n  p a r t i c u l . a r ,  2s managing  c o - v c n t . u r e r s ,  were f i d u c j  d r i e s  of BCE 

i n  mat . t . c r s  r - e l a t i n q  t.o t h e  V e n l u r e  un t . i . 1  t h e  moment. t h e  ~ U Y - O L J L .  

t . r a n s a c t i o r i  c lo sed ,  arid t h e r e f o r e  ‘owe [d] [BCE] a d u t y  of  

( B1 L I P  Chip  Gme r.d 1 d LLC,  u n d i v i d e d  arid u n d i l u t e d  l o y a l t y  . . . . I I !  

The Appellate D i v i s i o n  s t a t e d  t-fiat: “when a f idu( . : i . a ry ,  in 

€ u r t h e r a n c c  of i . L s  i nd i . v i . dua l .  iri.l.erests, dca l  s wil.1-i t .hc 

b c n e f  j c:i a r y  of t . he  d u t y  i n  a matter - r e l a . t . i ng  t o  t h e  L.iduc:iar-y 

r . e . l . a t i o n s h i p ,  i.he f - i d u c i a r y  i s s t r i c t l y  o b l i g a t e d  t.o make ’ f u l  1 

d i s c l o s u r e ’  of a l l  m a t - e r i a l  f a c t s . ”  (799 A D 2 d  at.  2 7 9 . )  “ S t a t e d  

o t h e r w i s e ,  lthe f i d u c j . a r y  i s  o b l i q a t e d  i n  r1eyo t ia t . j  riy such s 

t r a n s a c t j  on t o  d i sc1  nse any infor-rrial.ion t h a t  c:oi.ild reasonably 
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b e a r  on t h e  b e n e f i c i a r y ‘  s c o n s i d e r a t i o n  of’ the f i d u c i a r y ‘  s 

3/11 (2001) ] . ) “ A b s e n t  s u c h  f u l  I d i s c l o s u r e ,  t . h c  t ra r - i sac t . io r i  i s  

v o i d a b l e . ”  (299 A D 2 d  at 279-80.) 

In cor . i r iec t ion  w i t h  the  buy-ou t . ,  t.he p a r t . i c s  e r i t e r c d  j r i t o  two 

releases (the HCE, Keleasc) , BCE relca.setl tile H a d a r s  ar-id ot.her:-;, 

i n c : I u d j . n g  O l s h a n ,  from any claim w h i c h  BCE: 

e v c r  h a d ,  now h a v e ,  o r  hereafter c a n ,  shall, o r  may 
h a v e  for, upon, o r  by r e a s o n  of any mat.:ter, c a u s e ,  or 
t h i n g  what  s o c v e r ,  w h c t h e r  known o r  uriknown t o  
RELEASORS, from t h e  b e g i n n i n g  o f  the w o r l d  t.o (.he d a t - e  
of t h i . s  RELEASE, e x c l u d i n q  however, all r i y h t s  o f  the 
Re l ea so r s  arid obi-iyations of t .he  Releasces ur.ider t . h e  
aqrcerrient b c i n g  e n t e r e d  i r1t.o on even d a t e  bct.weer.1 B l u e  
C h i p  Emcrald LLC arid 5 7 t ”  S t r e e t  H o l d i n q  Co. LLC.  

(Not.ic:e of  M o t i o r i  [ 3 / 4 / 0 3 1  E x .  U . )  

Pursuant . :  t o  the o L h e r  r c l c a s e  ( t h e  Hadar- Release), [.he 

Hadars rei-eased ECE, t h e  cour- i t .e rc la im de.Eer-idants and one of the  

t.1) i r-tJ.-part.y d e I e n d a n t . s ,  and o t h e r s  u s i n g  v i r t . u a l l y  t h e  same 

Mot.ion [.5/23/03] E x .  5 ) .  

The  Appe1lal:e D i v i s i o n  held tha t :  t h e  HC€, Release was 

“ i n c f f e c : t . i v e  t o  bar- t .hi .5 act..i(-)n a t  t h e  p l e a d i n q  s t - a y e ,  “ s t a t i  rig 

[ . h a t  “ [ j ] r i  sum, cl f j  d u c i a r y  cannot b y  cont.ract r e l i  e v e  i t s c l f  o f  

t h e  I i d u c i a r y  o b l i g a t . i o r i  of  f u l l  d i  s c l o s u r c  b y  wi 1. t iholdinq (.he 

v e r y  i n f o r m a t i o n  the beneficiary n e e d s  i n  order- t.o m a k e  a 

reasoned j u d g m e n t  w t i e t h c r  t o  agree t.c) the prop(.):+ed c :on t . r - a c t  . ” 
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( H J u c  L‘hip Emera1d LLC, s ~ p z - d ,  299 A D 2 d  a t .  280.) T h e  Co1.1r.t. a l s o  

r e i n s t - a t - e d  t . hc  fr-aud and breach of f i d u c i  ar.y d u t . y  c l a i m s ,  ;is well 

a s  t.he legal rrmlpract ice c l a j m ,  a g a i n s t .  O l s h a n .  

Aft.c!r 1.hat. d e c i s i o n  was rendered, O l s h a n  asser t .cd a 

c: o u 1-1 t. e 11 c 1 cl i m  ~3 y a i n s t. BCE , 

against. BCL ant3 others, and t h e  Hadar-s h r o u y h t  a t h i  r-d-pclrt.y 

a(.:I.ion aqa i r i s t  ot.1ie.r parties i n v o l v e d  i n  t h c  t . r . a n s a c t i o r i s  at. 

issue. The t-fir-ee m o t i o n s  now at .  issue address tho .se  

count .crc : l  aims a n d  t h e  th i r t . l - p a r t y  c o m p l a i n t .  . 

MOTION SEQ. NO. 004 

t h e II a da r s a s s e 11 L e d coii r i  t. e r c 1 a i m s 

BCE seeks d i s m i s s a l  of Olshan’ s c o u n L e r c l a i m .  That .  

c :oun tc rc l  a.i.m alleges t h a t  RCE breached I::he BCE R e 1  ease b y  

a . sser -Linq meritless claims re1 at.ir-iy to the huy--ou t .  t.ha1. l3CL h a d  

p r e v i o u s l y  released arid agreed t n  w a i v e .  0 1  s h a n  arques t h a t .  it. 

i s  e r . 1 l . i  t l c d  t o  damagcs, including a.l :I .orncys’ fees a n d  other- cost .s  

and expenses o f  t h j s  a c t i o n ,  2s a result o f  BCE’s alleyed bret3.i:l-1 

o f  its R e l e a s e .  

I n  moviny t o  d i s m i s s ,  RCE rerers t o  the  appellate d e c i s i o n ,  

which h c l d  t - h a t  t h e  RCE K e l e a s e  dnd thc w a i v e r s  contained in t . h c  

nuy-Out. Hqreement were i n e f f c c t  i ve a g a i n s t .  t.he s p e c i f  i c. c:laims 

HCE: al 1 eyed. RCE cn rnp la ins  I:.hat O l s h a r i  ha:.; s i m p l y  r-ec:oinstit.i.il..ed 

ari already r e j e c t e d  defense i n t o  t h e  f o r m  of ;3. c o u n t c r c l . a i m ,  and 

L h a t ,  f o r  t h e  rcasoris s e t  f o r t h  i n  thc a p p e l l a t e  dcci s i c j n ,  t h c  

( : o u n t e r c l  a-irri should be s imi  1 a r - l y  r e j c c t e d .  

7 

[* 8 ]



HCL fur-l.her a rgues  t h a t  e v c n  i f  iLs relcase p r o v i d e d  a 

legally v i a b l e  dcferise t o  t h e  s p e c i f i c  miscoridu(-:L allcqed, iL 

n e v e r t h e l e s s  docs not p r o v i d e  a n  a f f i r m a t i v e  right t o  

reimbursement. f o r -  l i t i g a t i  [in costs arid fees i n c u r r c d  i r i  t h e  

c x e r c : i s e  o f  that de fcnse ,  because such e x p e n s e s  cannot .  he  

r e c o v e r e d  i n  c7 lawsuit u n l e s s  such an  a w a r d  i s  e x p l i c i t - l y  arid 

uinambiguousl y agreed upon  by  t h e  parI . i .es .  ‘Thc BCF, Release toes 

riot c 0 n t . d  i r-i any such agreement . .  

0 1  shari r e p l i c s  t.hat. it j.3 n o t  pr-ecludcd f r o m  t.he damaqcs i t  

s e c k . ? ,  hec:ause thc:  cos t s  and expenses of  d e f c n d i  ng t h i s  law. . ;ui  t 

a r e  p a r t  of t h e  “ r i A L u r a 1  and  p r o b a b l e  conscqiieiices” of HCE’ 5 

hreach.  01 stian f u r t h e r  a r g u e s  t h a t .  t h e  a p p e l l a t e  rci nst:.aI.ement. 

o f  ECE’ s claim:; i s n o t  a bar t n  Lhe c o u n t - c r c l a i m ,  b e c a u s e  t.he 

Appel laLe l l i v i  s i  o r 1  m e r c l  y h e l d  Lhat  t h e  HCE Release c o u l d  n o t .  

work t.o har  HCE’s c l a i m s  “at t h e  p l e a d i n g s  s t a q e . “  A c c o r d i n g  t.o 

O l s h a n ,  t h c  fact t .hat  RCK’ s c l a i m s  werc properly pleaded  d o e x  r-ioL 

e s t a b l i s h  [.lie inva l i c3 i I .y  of t h e  ECE Release  a:< a matt -er  (-if law, 

and  ILhus, 07 shari  may b r i  n g  a claim f o r  it.s e n f o r c e m e n t . .  

In f - u r t h e r  s u p p o r t  of t h e  m o t i o n  t o  d j  smi ss O l s h ; i n ’ s  

co~znt.c:rc:l  a im,  BCE: argues Lhat  a l t . h o u g h  t.he Appe1la t . c  D i v i s i o n  

h e l d  t-l-iat t . h e  p l  e a d i n q s  were s u r f i c i e n t . ,  t.he reasoning of the 

Court e s t a h l j  shes a c o x i t r - o l l i n y  r u l e  for t.his 1 i t i g a t . i o r i ;  1.0 w i t ,  

t t ial.  t h e  c l a i m s  alleged b y  BCE a r c  o u t s i d e  t h c  r e l e a s e s  and 

waivers: bciricj presscd in defensc. T t i i i s ,  BCL a.s.serl..s t h a t  i f  i I. 
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p r o v e s  t h c  a1 1 eya l - i on : ;  i n  t h e  complair iL,  i t  will p r c v a i  1 ,  

n o t w i t . h s t a r i d i n y  a n y  terms of t h e  Buy-Out Agreement. (.IT t h e  BCF, 

R e l e a s e .  RCE s k a t e s  that i f  i t  does not. prove  its allegations, 

j.t .5 (.:lair-ns wi 11 1al t .er-  because  o f  l a c k  of proo1, no t  hccause thc  

sLatcmcnt .  01 tho.ye c l a i m s  v i  olal .ed t h e  BCE Releasc .  

T h e  Hppcl lale D i v i s i o n  h a s  c l e a r 1 . y  r e c i t - e d  and  f o u n d  t.tie law 

i n  t h i s  ac:I.ion, that. i s ,  t - h a t  the t h r e e  causes of act-jori  hrnuqht .  

b y  X I 2  against O l s h a n  a r c  o u t s i d e  o f  t h e  J3CE Releasc .  Tf, AS BCE 

 allege..^;, t h e  d e f e n d a n t s  d i d  not m e e L  L h e i r  o b l i g a t i o n  t.o f u l l y  

d i s c i o . s e  t.he r e l c v a r i t  i n f o r m a t i o n ,  t h e n ,  a s  [.he Appcl 1 a t . e  

D i v i s i o n  s ta t .ecl ,  t h e  Buy-Out AgreemenL arid t h e  nCE Releasc a r e  

voidable. Thus, Olsha r i ’  s c o u n t e r c l a j m  c o u l d  o n l y  p o s s i h l y  ; ippl  y 

i f  i t i s later dc t -e rmined  t.l-iat. Lhe defcndar1t . s  f u l l y  d i  sc : losed  t h c  

r e l e v a n t  i n f o r m a t i o n  l.o BCL,  s u c h  t.haI. BCL w o u l d  [ . he r e fo r e  f a i  1 

t o  prove i L s  causes of a c t i o n .  

F,ven Lhen, however, 07 s h a n  would not. be e r - i ’ t i t l e d  t.0 assert 

1.hat BCE hr-eacheci it.s Releclsc, hecause the cl a i  I r i s  BCL now ~ Y S P ‘ L  1.5; 

are o u t s i d e  t h e  scope  of [.hose c o v e r e d  b y  that. release, a s  t h e y  

go L o  thcl q u e s t - i o n  of whe the r  t h c  RCE Releasc i s  voidable or 

v a l i d ,  

E’urt.tier-Iriore, 03 s h a n  i s  n o t  enl . iLled t.o recover ; i t t . n r -neys ‘  

f ees  a n d  1 i t . i g a t i o n  c o s t . ~ ,  b e c a u s e  t.he w i n n i n g  p a r  1.y i n  a lawsuit 

is n o t  crit..i t i e d  t o  r e c o v e r  such costs “ u r i 1 e . s ~  s u c h  a n  award j . s  

aut.horized h y  a g r e e m e n t  be tween t h e  par t . !  e s ,  s t a t u t . e ,  o r  court .  

9 

[* 10 ]



rule." ( A m c r - i c a J 7  Motor i s t s  Ins. C:o. v l ' r -ans  .i(nt:l. C O T - p . ,  ?65  

A D 2 d  280, 781 r2tl Dept. 1 9 9 9 1 . )  'l'1hi.s r u l e  a l s o  a p p l i e s  a:< L 0 

l i t i q a t i o n  cost.s i ncurred i n  t h e  cont .cxt .  of t.tie t.)re;d(:li oll a 

r e l e a s c  aqreerrieriI.. ( S e e ,  c. g. , K n o I  7 v F , q u i n o . u  h ' i  tness  C l u b s ,  2003 

WL, 33018807 [SU NY, D e c .  22, 2 0 0 3 J )  . 'Thcrc was nn ayr-eerner-11. 

amonq t . h e  p a r t i e s  p e r m i  ttiny r e c o v e r y  of  such tee:; and rest.:-; - I L  

i s  n o t  RCR's (:ornplaint.  or m o t . i o r 1  wh ich  was frivol D I I S .  

' I ' h e r e f o r c ,  K E '  s m o t i o n  t o  d j  smiss Olshari '  s c o u n t e r c l  airn i s  

g r a n t e d .  

MO'YTON SEO. N O S .  005 AND 006 

In mot -ion  sequence no. 0 0 5 ,  c o u n t e r c l a i ~ n  de1eriddnt.s  s e e k  

d i s m i s s a l .  o f  the  coun t . e rc : l a ims  i n t e r p o s e d  by  t.he Hadar.?, whi c h  

s o u n d  in fraudulcnt inducement . ,  brear:h of c o n t . r a c t .  a r id  

i r idemnificat . i .or1.  I n  m o t i o r . 1  s e q u e n c e  n o .  0 0 6 ,  t h i r d - p a r t y  

d e f e r i d a n t  s P h j  1 i p P i l e v s k y ,  rlavitl  Segal, PL 57 T,T.,C; arid P h i l i p s  

Tnk.e.rnat iona1 Group, l n c .  ( c o l l e ( : I : i v e l y ,  t h e  P i  1 e v s k y  C;roup) move 

t o  dismiss t h c  t . h i  r d - p a r t y  complaj.rit. i.1r.i [.he h a s i s  o f  doc:iirrier-il.ary 

c v i  t i e r ice .  'I'hc c o u n t - e r c l a i m s  and  t.he t h i r d - p a r t y  compl ;'i i r i t .  

c o n t a i n  many of  the same a l l e y a t . i o n s  a g a i n s t  t h e  c:ouritercl~:iim 

dcferitlar-its a n d  t . h e  t - h i r d - p a r t y  d e f e n d a n t s  (col 1 e t : t i v e l y ,  t .hc:  R 1 . u e  

C h i p  Group)  . 

thi . I --d-part .y  de r e n d a n t s .  

Some add i L i o n a l  claims a r e  b r o u g h t  a g a i n s t  t h e  

The Hadar-s alleqe t h a t  t h e  B l u e  Ch ip  Group part..ic:ipatE!d j r i  3 

f r au t J . [~ I . en t  scherrie to d e p r i v e  thcm o f  [.he o p p o r t u n i  t_y 1.0 own, 
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c o n t r o l  arid r e d e v e l o p  t.he P r o p e r t y .  ‘I’hcy asse r t .  t.ha t., w h e n  t hc  

Bluc Chi E) G r o u p ’ s  efforts t.c f o r c e  t h e  Hadars t o  re1.i r iqi i ish L h e i r  

i n t e r e s t .  in t h c  Property f - a i l e d ,  P i l c v s k y  a n d  Segal, a c t i n g  for 

themselves and rlis agents for the rest. o f  t.he B l u e  C h i p  Group, 

f . r a u d u l e n L l y  i n d u c e d  1.he Hadars t o  p u r c h a s e  T < C E ’ s  i n L e r e s t  a t  an 

enormous p r o f i t  t o  DCE. T h i s  was allcqcdly a c c o m p l i s h e d  b y  

falsely r e p r - e s e n t i n q  t h a t  RCE w o u l d  n o t  t h e r e a f t c r  1.nt.er-fere w i t h  

t h e  Hada rs’ efforts t o  redevelop, rent or s e l l  t .he P r ( : ) pe r I . y .  ‘l’he 

FIadar:; a r q u c  t . h a t .  the Blue C h i p  Group’s i nt.erfer-ence w i t h  t h c  

Hadars ’  c o n t r o l  of t h e  P r o p e r t y ,  d e s p i t c :  t h e i  r promises,  h a s  l ed  

t o  t .he c l a i m s  b rough t .  a g a i n s t  t h e  H a d a r s  j rI t.hi..; a c t i o n .  

The Iladar-s allege t h a t  the R l u e  C h i p  Group: (1) fraudul e r i t . 1 ~  

i n d u c e d  t . h e m  t o  e n t e r  i r 1 t . o  the O p e r a t i n g  Aqrcement.;  ( 2 )  

I r a u d u l e n t l y  induced  t -hem t o  enter i n t o  the Buy-Out. Ayreernerit.,  i r - 1  

wh ich  the Hadars bought. O U L  the B l u e  C h i p  Groiip’s irit.eresL i n  t h e  

V e n t u r c ;  ( 3 )  kreached t h e  terms of boLh c o n t r a c t s ;  (4 ) br-ea(.:tied 

f i d u c j  ar-y du t i e s  owed t o  t:he Hadars ;  and ( 5 )  a r e  1 i Able I.o t.he 

Ilatlars for i n d e m n i f  i c a t i o n  u n d e r  t . h e  n u y - O u t  A y r e e m c n t . .  

IL t h e s e  m o t -i o n s  a r e  g r a n t - e d ,  t . h e  IIatlar-s seek l e a v c  t.o 

rcplcad, C P L R  3211 (e), t.o s e t  forth i n  g r e a t - e r  det .a i l  

a 1 1 e g a t i o n s  coric:er.r-iiny t h e  Glue Ch.i p Group‘ s p rc -con t . r ac t .ua1  

r-ep re s en  t a t i o XI s c: on c e r n  i n g t h e Opera t i n g A g r  c em en t. a TI d I. h e  B u y - 

Out. Agreement ,  and ,  a s  t o  the t h i . r d - p a r - t y  de fendan t . s ,  a cert-airi 

consul [Ling aqrccmerit:  Lhey e n t e r e d  i rit: .o. 
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Thc Hadars a r g u e  that R l l . ~ e  C h i p  Group owed them f i d u c i a r y  

oh1 i y a L i o n s  under t h e  0 p c r a t . i n g  Agreement .  ' i ' h ey  m a i r i l . a i r i  t h a t  

[.he Bluc Chip  G r o u p  bears t.he same d u t i e s  t .hat :  BCE seeks t.n 

i m p o s e  on  t h c  Hadars i n  t h e  m a i n  a c t i o n ,  a n d  that. t.he a l l e g a t i o n  

or s u c h  d~1t.ie.c; e n t i t l e s  t.he Hadars t o  t . he  same i n f e r c n c c s  on  

w h i c - . h  BCE: rc l  i ed i n  d c f c n d i  n g  i t s  own compla i  nt. - The Hadars 

a r g u c  1:kiaL one c1.ai rn i n f u s e s  t h e  entirety of  the (=our i l - .e r -c : la ims 

and t h i r d - p a 1 l . y  compl .a j .n t ,  i n  t h a t  t h e y  a1 1 a l l e g e  t h c  e s s e n t i a l  

e ler r ients  of a c l a i m  for b r e a c h  of f i d u c i a r y  du t .y .  The Hadars  

m a i n t . a i n  t . k i a L  t h e  c l a i m s  t h e y  asser t  a r e  t.o be judqcd by t.tie :same 

p l e a d i n g s  s t a n d a r d s  that. t:he Appel1at.c D i  vi s i o r i  adopt.cd i.n 

r e i n s t a l i n q  t.hc claims i n  t h c  c o m p l a i r i L .  

T h e  B l u e  C h i p  Group argucs t h a t ,  w i L h  respect. t o  t he  

f o r m a t  i o n  arid o p e r a t i o n  01 t:he Vent .ure ,  the Haclars cllleqe t.t)a I. 

t.he B l u e  C h i p  Group m i s r e p r e s e n t e d  i t s  i n t e n t i  on  I . o  cjo forward 

with t h e  b u s i n e s s  pl  a n  p r o p o s e d  b y  t.tierri, arid o b  j cc t . cd  t.o t.ha t. 

p l a n  a f t - e r  t h e  V e n t u r e  w a s  f o r m e d .  The  Hadars allege t . h a t  these 

m i  s r e p r e s e n t a t j  oris f r a u d u l e n t . 1  y i n d u c e d  t h e  0perat.i.riy A y r e e m u n t . ,  

a n d  t h a t .  s u b s e q u e n t .  u n a u t h o r i z e d  objec:I..ior-i..; by  BCE bre-3ac:hed t.he 

O p e r a t i n g  Agreernerit . 

T h e  B l u e  C h i p  Group asscrt .5 t h a t :  t.he Operati ng Ayreement  

e x p l i c i t . : l  y p r o v i d e d  t . h e m  w i t h  t h e  r j g h t .  t o  t a k e  t.hc p o s i  t - i o n s  and 

~ C ~ ~ O I - I S  [..hat t h e y  t . o r j k .  They  f u r t h e r  argue t h a t . ,  i 11 [.he Hadar  

Rclcase,  t h e  Hadars  r e l e a s c d  them f rom a n y  c l e i i m s  a r i s i n g  out. o f  
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th is  alleged misconduc:t.. T h e y  st.3i.e t h a t ,  u n l i J c c  t .he  p rev j .ous1  y 

u n d i  sr:1 osed m a t e r i a l  fac:t.s w h i c h  i iriderlie BCE’ s c1aim.s a q a i n s t  

t h e  Hadar.7, 1 . h ~  c o n d u c t  allcqcd i n  support.  o f  t.he Hadars’ c l a i m s  

was open a n d  known t o  the  Hatjars at. Lhe time Ltiey e x c c u t c d  t.hc! 

Buy-Out Aqrcemerit. arid t h e  Hadar l<e lcasc .  Thc R 1  ue C h i p  Group 

f u r l - . t i e r  maint .ain.7 t . h a t .  het-:au:~;e Lhe Hadars r icver  had t.o execut-e 

t h e i  r business: plan, and, .i r i s te t ld ,  s o l d  1.he P r o p e r t y  f o r  a much 

larger p r o f  it. jmmediaLely a f - t e r  b u y i n g  out RCE,  the IIac3ar-s fail 

t .o aIIege t h a L  Lhe R l u c  Chj p G r o u p ’ s  p u r p o r t e d  m i s c o n d u c t  cduscd 

i.I-iem a n y  damage.  

The Hadars  a1  s o  a l l e y e  t h a t  t h c  B l u c  C h i p  Group f r -audu le r iL ly  

i r iduced Lhe Buy-Out Aqr.eeIneri.1. b y  p r o m i s i n g  t o  a h i d c  b y  j . t . 3  terrns 

a n d  t h e n  h rcac t i i r iy  that a g r e e m e n t  by  h r i n g i  rig t.tie i n s t a n L  a c t i o n .  

C o u n t e r c l a i m  dcfendant.:; a r e  e n t i t l e d  t o  d i s m i s s a l  o f  the 

cni . int .er( . : la i rns  b r o u g h t  a g a i  ns t .  t.hern (rrlotior-i seq .  n o .  005) . Thc: 

kcy  f a c t .  upon which  t h e  Appel 1 ate D i v i s i n r - i  r e i n s t a t e d  t i c  

c o m p l a i n t .  i s  n o t  p r e s e n t  i n  t h e  a l l c g a t i o n s  set. fort.h i r i  I.he 

~_:ount .crc1aims,  as BCE did not. fai 1 t.o f u l  ly d i s ( - : l o s e  any  m a t e r i d 1  

fa(:l.s io t h e  Hadars. T h u s ,  Lhe Hadar Release and  t.hc waivers 

erit-ered i n L o  b y  t . he  p a r t i e s  are v a l i d  and enforc:c!;ibJ.c: a s  a g a i  nst. 

t . h e  I I ~ d d a r s .  

A s  f o r  m o t i o n  sequence IIC).  006, P i l e v s k y ‘ s  s u p p o r t . i n q  

a l f i d a v i t  s t . a t . e s  t . h a t .  Seyal d o e s  riot s h a r e ,  d i r c c t . l y  o r  

i n d i r c c t l  y ,  i r i  any p r o f i t . 3  of  PT, 57 LI,C:, P h i l  ips I r i t . ~ ~ . r - i ~ i t i o i - i ~ ~ i l  
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Group, I n c .  , o r  a n y  ot-l-ier e n t . e r p r i s c s  (.IT b u s i n e s s e s  in w h i c h  

Pi 1 e v s k y  ha:; or h a d  i n t e r e s t s  - H e  s t a t e s  t.ha1: Seyal i s  s i r r i p l y  

i i i s  a t t o r n e y .  Thus , P i l e v s k y  a r g u c . ~ ,  whether or not. t.he c l a i m s  

agai.rist. h im arid tiis e n t i . t j  e s  i n  t h e  t h i rd -pa r - I : y  comp la in t .  a r e  

d i : ;misscd,  t.he a l lcqa t : . ions  a n d  c l a j m s  ahoul. , a n d  aga insb . ,  S e g a l  

(3r.e b a s e l e s s  a r i d  sho1.il d he dismi: ;scd.  

T h e  P i l e v s k y  Group s t a t e s  l..hat t h e  essence (-I€ t h e  

c o u n t  c r c 1. a irns a n d  t h e  t:hi r d-  pa r t y c:orrip 1 a i n L i s t ha t. t. he rnembc r s 

of t.he Blue C h i p  Group were engaged  i n  a c o n s p i r a c y  b y  w h i c h  I-they 

c o u l d  u l  l - . imat.cly “s teal‘’  t h c  E)rope.r:I.y f r o m  t . h c  I I a d a r s .  A(: :c :ordi . i iq  

t o  t h c  P i l . e v s k y  G r o u p ,  t h e  Hadars alleye t h a t  t h e y  were tricked 

i n t . o  aclrniLtinq RCE into t h e  Ven t -u r - e ,  and  t h e y  were a g a i n  t . r i c k e d  

i n t o  b u y i r i y  out .  BCE’s i n t e r e s t s  i.n t.he VenLure .  T h o s e  causes of  

a(-.:i.ion are d i s m i s s e d  a s  a g a i n s t  t h c  courit.e.r-(:laim dcfendar i t - s ,  on  

the b a s i s  o f  Lhe Hadar  Release e n t c r e d  i . r i t o  o n  November 1 ,  2 0 0 U .  

A l t . h o u y h  PL 57 L T L  i s  t h e  on1 y c111e of t h e  t . h i r d - p a r t y  defcndc1int.s 

s p e c i f i c d l  l y  r.iarned as a r e l e a s e e  i n  t.he f ladar  Relea:;c, t . h e  

remairiir-iy t.hi..rd-par-Cy d e f e n d a n t s  a r e  a l s o  covered h y  L h i s  

release , based on t h e  broad l a n q u a g e  t.kiaI. a p p l i e s  t.he Hadar 

K e l e ~ s e  ;il.so t.o t.he Kcleasees’ “ p a s t .  a n d  present. members , 

sharchnl t lers  , d i r e c t o r s ,  o f f  iccr..;, employees , subsj di.ar-ies , 

a I f i l i c A t . c s  , r e p r e s e n t a t i v e s ,  a g e n t s  , a t t o r n e y s ,  succu.s.sors , 

h e i r s ,  executors, a s s i g n s ,  adminis t . r -aI .ors ,  t r a n s f e r e e s ,  and 

succcssor~s  i n  i n t c r e s  I:. ” T h i s  lar . iyuage covers t.he t h i r d - p a r t . y  
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d e f e n d a n t s ,  arid € o r  r c a s o n s  s i rn i la r  t o  t . h o s e  set. . f o r t h  for 

d i s m i s s a l  of  t he  c o u n t c r c l  a i m s  i n  m o t i o n  .scquerice n o .  0 0 5 ,  t . he  

third-par-1.y complai.nt.  is also dismj s s e d .  

Accordingly, i t  i s  

ORDLl<Ei)  t . h a t  t h e  mot -inn t o  d i s m i s s  t h c  0 1  s h a n  (.:our-ilerc:laim 

(rn0t . i  o n  sey. n o .  0 0 4 )  is y r a n t . c d ,  arid s a i d  c o u n t . c r c 1  a i r n  is 

d i  srriissed; and  i t .  is f u r t h e r  

ORDERED t h a t .  the rnot ion  t.o di s m i s s  the c o u n t - c r c l  a i  m.c; 

i n t . c : rposed  b y  t .hc  Hadars ( m o t i o n  sey. rio. 005) i s  q ran t . ed ,  and 

s a i d  c :ount .e . rc la ims  a re  dismissed; a n d  j.t. j s €i.i~.I.her 

O R D E R E D  t h a t  t .he  rnot ion  t o  disrnj SS t..he third-party ac:I.ion 

( m o t - i o n  seq. n o .  006) i s  g r a n t - e c l ,  arid t h e  third-party cornpla in t .  

i s  d i s m i s s c d ;  arid i t .  j.s fu r the r -  

O R D E R E E  I l ha t  t h e  remainder of t h e  act< c)n shall c o n t i n u e  - 

Dat-ed:  J u n e  4 ,  2004 

ENTER : 

J . S . C .  
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