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Cahn, J.

Motion sequence nos. 004, 005 and 006 are consolidated for
disposition.

In motion sequence 004, plaintiffs move to dismiss the
counterclaim interposed by defendants Robert Grossman arid the law
firm of Olshan Grundman Fromc Rosenzwecig & Wolosky LLP
(collectively, Olshan), for failure to state a cause of action,
CPLR 3211 (a) (7).

ln motion sequence 005, counterclaim defendants move to
dismiss the counterclaims interposed by countcrclaim plaintiffs
Allied Partners Inc., Ceppeto Holding Enterprises T.LC, Ceppeto
Corp., 57" Street Holding Co. LLC, Eric Hadar and Richard Hadar
(collectively, the Hadars), for- failure to state a cause of
action, CPLK 3211 (a) (7).

1n motion sequence 006, the third-party defendants move Lo
dismiss the Hadars’' third-party action, on Lhe basis of
documentary cvidence, CPLR 3211 (a) (1).

On October 10, 2001, the court grantecl defendants’ motions
to dismiss thc complaint, CPLR 3211 (a) (1), (%), (7). That
decision was rcversed by the Appellate Division, First.
Department, and the complaint was reinstated to the extent nol
previously withdrawn by stipulation (Blue Chip FEmerald LLC v

Allied Partners, Inc., 299 AD?d 278 [1° Dept 20027).
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FACTUAL AND PROCEDURAL SUMMARY

The facts arc succinctly stated in the Appellate Division’s

decision,

299 AD2d 278, as follows:

Plaintiff Blue Chip Fmerald ITLC, which is owned by (he
three other plaintiffs bringing this action
(collectively BCE), held an interest of approximatcly
50% in a joinl venture known as Ceppetto Enterpriscs
I.1.C (the Venture). The remainder of thec venture was
owned by its managing member, defendant Ceppetlo
Holding Enterprises LLC, the principals of which are
defendants Eric Hadar and Richard Hadar (collectively
with the other dcfcndants controlled by the Hadars, the
lHadar defendants). The Venture’s sole substantial
assel. was the commercial building located at One Tastk
57" Sl reet in Manhattan (the Property). Eight. months
after Lhe Fformation of the VenLure and its purchase of
the Property, BCE sold its intcrest therein to the
Hadar defendants for a price based on an $80 mi 1lion
valuation of the Property. Two wceks laler, the Hadar
defendants entered intn a contract to scll the Property
to a third party (LVMH) for $200 mil lion.

BCE prcviously stipulated to the dismissal. of its equitablc

claims, such that Lhe remaining claims in the main action sound

in fraud and breach of fiduciary duly against all defendants, and

in legal malpractice against Olshan. Plaintiffs also consentcd

Lo the closing of the sale of the Property Lo LVMH.

Plaintiffs allege that the Hadars induced them to sell their

interest in the Venture for an unfairly low price by

mi srepresenting the discussions the Hadars were then conducting

with third parties for the purpose of sclling or leasing Lhe

Property.

Among other alleged misrepresentations, the Hadars

allcgedly failed to disclose or misrepresenled to RCE both the

true price range of their negotiations with LVMH for a salc of
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the Property, and the alleged existence, as of the date BCE sold
ils interesL, of LVMH’s oral agreement to purchase Lhe Properly
for $200 million.

The defendants argued that the complainl should be dismissed
because paragraphs 6.2 and 6.3 of the Buy-Qut Agreemenl expressly
and unambiguously negated the allegations of the complaint.
Paragraph 6.2 (iii) (Notice of Motion [3/4/03] Ex. C) contains a
reprecsentation that the buyer and the Hadars “have riott had any
material discussions concerning the operation, leasing, sale
and/or valuation of the Property Lo the date hercof other than to
the persons and/or entities as set furth iri Exhibit B.” LVMH,
the ultimate purchaser of the Property, was one of the entities
listed in LxhibiL B.

Paragraph 6.3 states, in part.:

Except as expressly set forth herein, neither
Buyer, Seller, Holding nor the Venture has made and
such parties do not make ariy representations or
warranties as t.o... () Lhe actual or projeclted valuc
of the Property for sale or leasing or to any other
rnattcr affecting or related Lo the Property, and Seller
and Buyer hereby expressly acknowlcdgc thal except. as
sct forth in Section 6.2 (a) (iii) no such
representations have been made. Except. for a breach of
the representations set forth in Section 6.2 (a)(iii),
Seller and Holding specifically disclaim any claim [or
fraud, breach of loyalty or fiduciary duty arising out
of their relationship as members of the Venture. As of
the Closing, Seller shall specifically disclaim any
claim for any interest in the profits, losses, cash,
distributions ... or other assets in the Venture, or
from the future value of the Vecnture or the Properly,
cxcept o the extent following the Closing, Seller
shall be entit-led to damages as a result of a breach of
Scller’s representations under Section 6.2 (a)(iii)
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hereof.. .. Seller has been afforded an opportunily to

conduct. its own due diligence with respect to Lhe

persons Or entities listed on Exhibit B arid is

salisfied with the information made available to il.

Seller- acknowledges that after Closing Buyer may rc-—

sell Seller’s Interest. or cause the sale or lease of

all or part of the Property to another person oOr

entity, including without limitation, those sct forth

on Exhibil B, for- a profit, and Seller shall have no

interest whatsoever therein nor- any claim relating

thereto, except only if (i) Seller sel3s or leascs the

Property to a person Or entity not. set.. forth on EFxhibil

B and (ii) the representation set: forth in 6.2 (a)(iii)

was untrue when made.

In light of these representations and disclalmers, this
court dismissed the complaint in its entircty. The Appcllate
Division reversed on the law, stating that. the “key fact.” that
this court overlooked was that the Hadars “as co-venturers and,
in particular, as managing co-venturers, were fiduciaries of BCE
in matters relating to the Venlture until the moment the buy-oul

transaction closed, arid therefore ‘owe[d] [BCE] a duty of

undivided arid undiluted loyalty ....,» (BIue Chip Emerald LLC,
supra, 299 ADZd al 279 [quoting Birnbaum v Birnbaum, 73 NY?d 46al,
166 (1989)] [additional citations omitted].)

The Appellate Division stated that “when a fiduciary, in
furtherancc of ils individual inlerests, dcals wilh the
beneficiary of the duty in a matter- relating to the [lduciary
relationship, the fiduciary is strictly obligated to make ‘full
disclosure’ of all material facts.” (299 AD2d at. 279.) “Stated
otherwise, the fiduciary is cbligated in negotiating such a

transaction to disclose any informalion that could reasonably

5
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bear on the beneficiary‘s consideration of the fiduciary*‘S
offer.” (Id. [quoting Dubbs v Stribling & Assocs., 96 NY2d 337,
311 (2001) .) “Absent such full disclosure, thc transaction is
voidable.” (299 AD2d at 279-80.)

In connection with the buy-out, the partics entercd into two
general releascs on November 1, 2000. Pursuant to one of the
releases (the BCE Keleasc), BCE released the Hadars and others,
including Olshan, from any claim which BCE:

ever had, now have, or hereafter can, shall, or may

have for, upon, or by reason of any matter, cause, oOr

thing whatsocver, whether known or unknown to

RELEASORS, from the beginning of the world to Lhe date

of this RELEASE, excluding however, all rights of the

Releasors arid obligations of the Releasces under the

agreement bcing entered into on cven date between Blue

Chip Emerald LLC arid 57" Street Holding Co. LLC.

(Notice of Motion [3/4/03]1 Ex. D.)

Pursuant.: to the other rclease (the Hadar- Release), Lhe
Hadars released BCFE, the counterclaim defendants and one of the
third-party delfendants, and others using virtually the same
language as that quoted above from the BCE Release (Notice of
Motion [5/23/03] Ex. 5).

The Appellate Division held that: the BCE Release was
“ineffective to bar this action at the pleading stage,” stating
that “[i]ri sum, a fiduciary cannot by contract relieve itself of
the fiduciary obligation of full disclosure by withholding the

very information the bcneficiary needs in order- t.o make a

reasoned judgment whether to agreec to Lhe proposed contract o
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(Bluc Chip Emerald LLC, supra, 299 AD2d at. 280.) The Courl also
reinstated the fraud and breach of fiduciary duty claims, as well
as the legal malpractice claim, against. Olshan.

After that decision was rendcred, Olshan assertced a
counterclaim against BCE, the Hadars asserLed counterclaims
against. BCE and others, and the Hadars brought a third-party
acl.lon against other parties involved in the transactions at.
Issue. The three motions now at. issue address those
counterclaims and the third-party complaint..

MOTION SEQ. NO. 004

BCE seeks dismissal of Olshan’s counterclaim. That
counterclaim alleges that RCE breached the BCE Release by
zsserling meritless claims relating to the buy-out that BCE had
previously released arid agreed to waive. Olshan argues that. it.
is enlitled to damages, including attorncys’ fees and other- costs
and expenses of this action, as a result of BCE’s alleged breach
of its Release.

In moving to dismiss, BCF refers to the appellate decision,
which held that the BCE Release and the waivers contained in the
Buy-Out Agreement were ineffecctive against. the specific claims
BCE alleyed. BCF complains that Olshari has simply reconstituled
an already rejected deflense into the form of a countcrclaim, and
that, for the rcasons set forth in the appellate dccision, the

counterclaim should be similarly rejccted.
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BCE further argues that even if ils relecase provided a
legally viable dcfense to the specific misconduct allcged, it
nevertheless docs not provide an affirmative right to
reimbursement for- litigation costs arid fees incurrcd i the
cxercise of that defense, because such expenses cannot. he
recovered in a lawsult unless such an award is explicitly arid
unambiguously agreed upon by the parties. The BCE Release does
riot contain any such agreement..

0lshan replics that It is not precluded from the damages it
secks, because thc costs and expenses of defcnding this lawsuit
are part of the “naltural and probable conscquences” of BCE’s
breach. Olshan further argues that. the appellate rcinstatement
of BCE’s claim:; is not a bar to Lhe counterclaim, because the
NAppellale Division mercly held Lhat the BCF Release could not
work to bar BCE’s claims “at the pleadings stage.” According to
Olshan, the fact that BCE’s claims werc properly pleaded does nol
establish ihe invalidity of the BCE Release az a matter of law,
and Lhus, Olshan may bring a claim for its enforcement.

In further support of the motion to dismiss Olshan’s
countcerclaim, BCE argues Lhat although the Appellatc Division
held that the pleadings were sufficient, the reasoning of the
Court establishes a controlling rule for this litigation; Lo wit,
thal. the claims alleged by BCE arc outside thc releases and

waivers: becing pressed in defense. Thus, BCE asserts that if il
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proves the allegalions in the complainl, It will prevail,
notwithstanding any terms of the Buy-Out Agreement. or the BCE
Release. BCE states that if it does not. prove its allegations,
its c¢laims will falter because of lack of prool, not because thc
slatement ol thosc claims violated the RBCE Releasc.

The Appellate Division has clearly recited and found the law
in this aclion, that. is, that the three causes of action brought
by BCE against Olshan arc outside of thc BCF Releasc. Tf, as BCE
alleges, the defendants did not meel Lheir obligation to fully
disclose the relcvant information, then, as iLhe Appellate
Division stated, the Buy-Out Agreemenl arid the BCE Releasc are
voidable. Thus, Olshari’s counterclaim could only possibly apply
if it is later determined that the defendants fully disclosed the
relevant information (o BCE, such thal BCE would Lhereforc fail
to prove ilLs causes of action.

rven then, however, Olshan would not be entitled to assert
Lhat BCE breached its Releasc, because the claims BCE now asserls
are outside the scope of Lhose covered by that. release, as they
go Lo the quest-ion ofF whether the BCE Release is voidable or
valid,

Furthermore, Olshan is not enlilled to recover attorneys’
fees and litigation costs, because the winning party in a lawsuit
is not entitled to recover such costs “unless such an award is

authorized hy agreement between the parties, statute, or court.
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rule.” (Amcrican Motorists Ins. Co. V Trans [ntl. Corp., 265
AD2d 280, 281 [2d Dept 19991.) This rule also applies as Lo
litigation costs incurred in the contcxt of the breach of a
releasc agreement (See, ¢.qg., Knoll v Fquinox Fitness Clubs, 2003
WL 23018807 [sD NY, Dec. 22, 2003)). Therc was no agreemenl
among the parties permitting recovery of such fces and costs. |IL
is not BCE’s complaint or motion which was frivolous.

Therefore, BCE’S motion to dismiss Olshari' S counterclaim is
granted.

MOTTON SEQ. NOS. 005 AND 006

1n mot-ion sequence no. 005, counterclaim delendants seek
dismissal. of the counterclaims interposed by the Hadars, which
sound in fraudulent inducement., breach of contract arid
indemnification. In motion sequence no. 006, third-party
defendants Philip Pilevsky, David Segal, PL 57 ILLC arid Philips
Tnternational Group, lnc. (collectively, the Pilevsky Group) move
to dismiss the third-party complaint on Lhe basis of documenlary
evidence. The counterclaims and the third-party complaint
contain many of the same allegations against the counlerclaim
defendanlts and the third-party defendants (collectively, thc Blue
Chip Group). Some additional claims are brought against thc
third-party delendants.

The Hadars allege that the Blue Chip Group participated in a

fraudulent scheme to deprive them of the opportunity to own,

10
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control arid redevelop the Property. They assert. that, when the
Bluc Chip Group’s efforts to force the Hadars to relinquish Lheir
interest 1In thc Property failed, Pilevsky and Segal, acting for
themselves and as agents Tor the rest. of the Blue Chip Group,
fraudulently induced the Hadars to purchase RBCE’s interest at an
enormous profit to BCE. This was allegedly accomplished by
falsely representing that BCE would not thereafter interfere with
the Hadars’ efforts to redevelop, rent or sell the Properly. The
Hadars arqgue that the Blue Chip Group’s interference with the
Hadars’ control of the Property, despite their promises, has lcd
to the claims brought. against the Hadars in this action.

The Iladars allege that the Blue Chip Group: (1) fraudulently
induced them to enter into the Operating Agrcement; (2)
fraudulently induced them to enter into the Buy-Out. Agreement, in
which the Hadars bought. out the Blue Chip Group’s interesL in the
Venturc; (3) breached the terms of both contracts; (4) breached
fiduciary duties owed to the Hadars; and (5) are liable Lo the
Hadars FTor indemnification under the Buy-Out Agreement.

If thesc motions are granted, the lladars seek leave to
replead, CPLR 3211 (c), to set forth in greater detail
allegations concerning the Glue Chip Group’s prc-contractual
representations concerning the Operating Agrcement and lLhe Buy-
Out. Agreement, and, as to the third-party defendants, a certain

consulling agreement they entered into.

11
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The Hadars argue that Blue Chip Group owed them fiduciary
obligalions under the Operating Agreement. They mainlain that
the Bluc Chip Group bears the same duties that BCE seeks to
impose on the Hadars in the main action, and that. the allegation
ol such duties entitles the Hadars to the same inferences on
which BCE relied in defending its own complaint. The Hadars
argue thal one claim infuses the entirety of thc counterclaims
and third-party complaint, in that they all allege thec essential
elements of a claim for breach of fiduciary duty. The Hadars
maintain that the claims they assert are to be judgcd by the same
pleadings standards that. the Appellate Division adoptcd in
reinstating thc claims in thc complaint.

The Blue Chip Group argues that, wilh respect. to the
formation arid operation of the Venture, the Hadars allege thal.
the Blue Chip Group misrepresented its intention Lo go forward
with the business plan proposed by them, arid objected to that
plan after the Venture was formed. Thc Hadars allege that these
misrepresentations fraudulently induced the Operating Agreemecnt,
and that subsequent. unauthorized objeclions by BCE breached the
Operating Agreement .

The Blue Chip Group asserts that the Operating Agreement
explicitly provided them with the right to take the positions and
actions that they took. They further argue that., in Lhe Hadar

Relcase, the Hadars released them from any claims arising out. of

12
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this alleged misconduct. They stale that, unlikec the previously

undisclosed material facts which underlie BCE’s claims against

the Hadars, the conduct alleged in support of the Hadars” claims
was open and known to the Hadars at. Lhe time they executced thc
Buy-Out Agreement arid the Hadar Relcase. Thc Blue Chip Group
further maintains that because Lhe Hadars never had to execute
their business: plan, and, instead, sold the Property for a much
larger profit immedialely after buying out RCE, the Hadars fail
to allege that Lhe Bluc Chip Group’s purported misconduct caused
them any damage.

The Hadars also allege that the Bluc Chip Group fraudulently
induced the Buy-Out Agreemeni by promising to abide by its terms
and then breaching that agreement by bringirig the instant action.

Counterclaim defendants are entitled to dismissal of the
counterclaims brought against them (motion seq. no. 005). The
key fact. upon which the Appellate Division reinstated thc
complaint. is not present in the allegations set. forth in the
counterclaims, as BCE did not. fail to fully disclose any material
faclts to the Hadars. Thus, Lhe Hadar Release and thc waivers
entered into by the parties are valid and enforceablc as against
the Nadars.

As for motion sequence no. 006, Pilevsky’s supporting

alfidavit states that Segal does riot share, directly or

indirectly, in any profits of PI. 57 1LI.C, Philips International
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Group, Inc., or any other enterpriscs or businesses in which
Pilevsky hai; or had interests. He states that Segal is simply
his attorney. Thus, Pilevsky argucs, whether or not. the claims
against him arid his entities in the third-party complaint. are
dismissed, the allcgations and claims about , and against, Segal
are baselcess arid should be dismisscd.

The Pilevsky Group states that the essence of the
counterclaims and the third-party complainlL is that the members
of the Blue Chip Group were engaged in a conspiracy by which they
could ulkimately “steal” the Properly from the Hadars. According
to the Pilevsky Group, the Hadars allege that they were tricked
into admitting BCE Into the Venture, and they were again tricked
into buying out BCE’s interests in the VenlLure. Those causes of
aclion are dismissed as against the counterclaim defendants, on
the basis of Lhe Hadar Release entcred into on November 1, 2000.
Although PL 57 LT.C is thc only one of the third-party defendants
specifically named as a releasee in the Hadar Releasc, the
remaining third-party defendants are also covered by Lhis
release, based on the broad language that applies the Hadar
Release also to the Releasees’ “past. and present members,
sharecholders, directors, officers, employees, subsidiaries,
alfiliates, representatives, agents, attorneys, successors,
heirs, executors, assigns, administralors, transfecrees, and

successors in interesl:.” This language covers the third-party

14
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defendants, arid for reasons similar to those set. forth for
dismissal of the countcrclaims in motion sequence no. 005, the
third-par-1.y complaint s also dismissed.

Accordingly, it is

ORDERED that the motinn to dismiss the 0lshan counterclaim
(motion seq. no. 004) 1S granted, arid said counterclaim is
dismissed; and it is further

ORDERED that. the motion to dismiss the countcrclaims
interposed by the Hadars (motion seq. no. 005) is granted, and
said counterclaims are dismissed; and it is furlher

ORDERED that the motion to dismiss the third-party action
(mot.ion seq. no. 006) is granted, arid the third-party complaint
is dismisscd; arid it. is further-

ORDERED Lhat the remainder of the action shall continue-

Dated: June 4, 2004

ENTER :
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