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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. KARLA MOSKOWITZ PART 03 
Jus tics 

X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
MERCHANTS T&F, INC., 

Plaintiff, 
INDEX NO. 1 13424/1999 

-against- MOTION DATE 

MOTION SEQ. NO. 010 

MOTION CAL. NO. 

IVAN FISIIER, KASK & DRUKER, PARK AVENUE 
MANACXM K N T  COW.,  SFIAN'TANU MOIIAN and 
FI F'I'Y SEVENTII STHKET CONSULTANTS, 

Defendants. 

The following papers, numbered 1 to wore read on thls motion tolfor 
PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits 

Answering Affidavits - Exhibits -. - 

-, - -. I Replying Affidavits 

Cross-Motion: El Yes I--I No 

Upon the foregoing papers, it is 

ORDERED that the motion is decided in accordance with the accompanying Decision and Order. 

Dated: July b, 2004 
KARLA MOSKOWI Z J. S. C. 1 

Check one: 0 FINAL DISPOSITION 6 NON-FINAL DISPOSITION 
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P1 aint i ff, 

-against- 

lVAN FISHER, U S E  & DRUECER, PARK AVEN‘CJE 
MANAGEMENT CORP., ST-IANTANU MOHAN a d  
FIFTY SEVENTH STKEEI’ CONSULTANTS. 

lndex No. 1 13424/1999 

DKCJSTON Sr ORDER 

Motions with sequencc numbers 01 0 aiid 01 1 are consolidated for disposition. Motiori 

010 includes the motion of co-dcfeiidant Shantanu M n h m  and the cross motion of co-ddendant 

Kase & Druket-, both o r  which scek summary juclgtient dismissing the complaint against tlicni 

Motion 0 1 1 consists of the separate motioii orco-dcfendant lvan Fisher, who also sceks suiiimaiy 

jrrclgnieiit dismissing the coniplaint against him. For the following reasons, all thrcc moiions are 

denicd. 

RACKGROUND 

l‘liis action anscs out of the tcnaiicy orplaintiTf Mercli~nts T&F, Inc. (Merchants) at a 

coinmcrcial space locatcd at 475 Park hvcnue in tlic County and State or New York, where 

Mcrchants fonncrly maintained a restaurant called “Akbnr.” (!i& WiIsoii Affidavit in 

Opposition [niotion scqucnce iiumber 01 O] , l I  6). Pursuant lo the master lcase between 

Mcrchanis a d  the property’s lancilord’ (the Lcnse), Merchants had authority to license tlic 

rnaiiageiiient and operation of its restaurant to a third party for a monthly fee equal to thc 

amounts of rent aiid other chargcs that tlic Master Leasc required Merchants to pay to the 

The landlord of47S [’ark Avenue is not a parly to this action. I 
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landlord. (M.; Rabinowitz Affiiiiiafioii in Opposilion, Exhibit A). The Master Lease required 

Merchants to makc total monthly payments oC$16,000.OO in rcnt, a variable aniount for items 

designated as “additioiial rent” (e.g., utilitics, taxes, etc.), and periodic supplements to the 

security dcposit. (& Wilson Arfidavil in Opposition [motion sequence numbcr 01 01,Tl 5-6). 

Merchants allcgcs that, prior lo 1995, it cntered into a11 arrangcnicnt with a party it  

dcsigiates as “Consultants” to manage arid operate Akbar. (u). Merchants also alleges that, in  

addition to its other imonthly payments, Consultants agrecd to pay a $4,000.00 monthly 

“niaiiagement fec” to Merchants as part of this ni-rmigeiiient. (a,, 11 Sj. Mcrcliaiits claims that, at 

some poinl, Consultants assiped ils duties to managc aiid operate Akbar to co-dcfcndant Fifty 

Seventh Strcct Consultants (57th) and to iion-party Monish Mohan (Monish), jointly. Although 

the Aimended Complaint is unclear, the subsequcnt Licensing Agreement rccitcs that Monish and 

57”’ wcrc, i i i  tact, Consultants. (&Notice of Motion [motion scquence iiurnber 0101, Exhibit 

Bj. The Anicnded Complaint docs allcgc that Monish is the brothcr of eo-derciidant Sliaiitanu 

Mohan and that S7Ih was Monish’s coqmratc alter ego. (u., Exhibit A [Amcndcd Coinplaint], 1 

12). On Septernbcr 1 1 , 1995, Merchants exccuted an agreement with 57Lh and Monish 

recognizing 57“’ and Monish as the partics rcspoiisible for managing and opcrating Akbar (the 

Licensing Agreement).I (See Notice of Motion [motion sequence number 01 01, Exhibit Bj. The 

relcvant poitioris or  the Licensing Agrccniciit provide as follows: 

WHEREAS Merchants and [57Ih and Monish] have previously cntcrcd into a 
Mnnagcnicrit Contract ... regarding the Akbar Restaurant ..., whcrciii r57’” and 
Monish] are obligated to pay to Merchants an amount of$4,000.00 per month, ... 

l‘r 1s HEREBY AGREED TO BY ALL PARTIES AS FOLLOWS 

L The Licensing Agrccmcnt, tlius, merely ~orrnalized thc already cxisting 
relationship hctwceii Merchants, Monish and 57th. 
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* * *  
2. 
deposits currently held by tlic Landlord of the ... premises. 

[57“’ and Monish] lierehy agree[] that they have no claim to the security 

3. Mercliants liereby declare [Sjc] that it accepts such acknowlcdgnicnt as full 
satislhction of any and all futurc payments payable to Mercliants in thc amount of 
$4,000.00 pcr month in the above mentioned [Maiiagemcnt] Contract. 

43. 
the prescnl lease ... no later tlian ihc 15“’ of evciy month. As long as these 
paymeiits are cirrrenl, r57L” and Monish] will not be responsible for any other 
charges or legal fccs i~lcurred by Mcrchants due to the noli-payment of llie rcnt. 

[571h and Monish] will continue to reiiiit tlic inoiitlily rcnt 1xiymcnts as per 

4b. 
paragraph 4a above, [57”’ and Monish] will have live (5) business days to cure this 
defxilt. The pcnalty for such a defiiult will be $4,000.00, which must be paid 
along with the rcnt €or that period. 

I n  the evcnt [57’” and Monish] h i l [ ]  to niakc thc payments stipulated in 

(Id). 

Merc1i;mts claims that, without infomiing it, S7‘h and Monish sirbscyuently assigned their 

duties to ~ n m a g c  arid operate Akbar to co-defendants Park Avenue Management COT. (PAMCj 

and Shantanu Molian (Shantanu), jointly. (- Wilson Affidavit in Opposition [motion sequence 

numbcr 01 0],11 8). Merchants states that it Icar-ned of this assignment at some point alter 

Novemhcr 14, 1397. (Td). Merchants allcges that PAMC was Shantanu’s corporale alter cgo. 

(w Notice of  Motion [motion sequence iiumber 0101, Exhibit A [Ainended Complaint], 11 I I).  

Mcrcliants also claims that PAMC and Shanlanu later agreed to assume all 01 57‘h’s and Moiiish’s 

obligations under the Licensing hgreemcnt. (See Notice of Motion [motion scquence numbcr 

01 01, Exhibit A [Amended Complaint], 11 11 j 

Merchants iicxt asserts that, on May 20, 1939, PAMC and Shantanu vacated the space 

Alcbar occupied and convcrted all or  the rcstaLiraiit’s property arid fixtures. (I&, 11 14). 

Merchants further asserls that PAMC and Sliantaiiu were in arrears at f i e  time of their departure, 

that they made no payments diiring the following month of lune 1999 citlicr and that PAMC is 
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now insolvent. (u., 1111 15-20), MerchaIits finally clainis that Sliniitanu wrongliilly dissipated 

PAMC’s nsscts by causing it to advance monies to co-dcrcndants Ivan Fisher (Fisher) and Kase 

Sr. Dntkcr (K&D) in order to rcndcr PAMC insolvent and, thus, unable to mect its ohligatioiis to 

Merchants. (u., 1111 21 -45). 

Fisher is aii atloiney and K&D is a law iinn. (u). Both are licensed to practice in Ncw 

York State. (M). Merchants clainis that thcsc co-dehdants  violated New York’s Dchtor and 

Creditor Law by engaging in a nioney laundering scheme 011 behalf of PAMC and Sliantaiiu. 

(Td). More specifically, Merchants claims that Fisher and K&D received paymcnts, tliat wcrc 

purportedly compensation for legal services that they rcndcr-cd, but that were, in fact, frandulent, 

without consideration and unrelated to PAMC’s nonnal business. (Id). Fislicr and K&D deny 

tlicsc allcgations. 

When Merchants coiiiiricnced this action in lale 1999, its original coniplaint nanicd only 

Fisher and K&D as dcfcndants. On April 7, 2000, this court (Shainswit, J.) granted Merchants’ 

inotion for leavc to nmeiid its complaint to add PAMC, Shanlanu, and 57‘” as defendants, as well. 

(- Rnhiiiowitz Affirmation in Opposition, Exhibit A). The hmendcd Complaint now asserts 

causcs o r  action for violations of Debtor and Crcdilor TAW 5 5  273, 276, and 278 against Fisher, 

I<&D and tlic new co-dehd:1nts. (& Moticc of Motion [motion sequence niinibcr 01 01, 

Exhibit A). On Nnvenihcr 8, 2000, this court (Shainswit, J.) also deiiied K&D’s motion, 

pursunnt to CPT,R 321 1, to dismiss the Aiiiciidcd Complaint. (& Kabinowitz Affirmation in 

Opposition, Exhibit S ) .  A n  altenuated and contentious discovery period then ensued that 

coricluded with the court’s gaiiting K&D’s motion for a prcclusioii ordcr- against Mcrcliaiits on 

July 31, 2003. (See Noticc o f  Cross Motion [motion seqiicncc nunibcr 0101, Exhibit El). After 

the parties completed discovery, the co-defendants scrvcd these suinmary judgment motions. 
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DISC LESION 

The court’s fiinction, on a motion for suniiiiary$ud~~neiit, is issue identification, not issue 

determination. (Scc c . ~ .  Sillman v ‘l’wentietli Century-Fox Film COT.,  3 NY2d 395; Grullon v 

City of New Yorlc, 297 AD2d 261). The moving party bears tlic burdcii orproving, by 

competent, admissible evidcncc, that no iiiateiial and triable issues of fact cxist. (See e.2. 

Winemid v New York Univ. Med. Ctr., 64 NY2d 851; Sokolow, Dunaud, Mcrcadicr & Cameras 

LLP v Lacher, 299 A132d 64). Howcvcr, coiiclusory assertions thal are unsupported by cvidciicc 

arc insufficient to sustain a motion for sumniary judgment. (See e.c. Mason v nupoiit Dircct 

Pinaricial Holdinris, Inc., 302 AD2d 260). 

Shantanu asserts that Merchant’s claim against him is based upoii a transaction or debt 

that falls afoul oftlircc ofNew York’s usury statutes. (See Dekndant’s Memoranduni of Law in 

Support of Motion [motion scqireiice number 01 01, at 1-2 [pagcs not iiiimbered]). K&D and 

Fislicr both join i i i  this argument. (& Froiiic Allidavit in Support of Cross Motion [motion 

sequence number 01 O], l I  2; Siege1 AKmnation in Support of Motion [motion sequence number 

01 1],12). Shantanu specifically states that “to the extent that a month’s rent of $1 6,000.00 was 

paid late, a $4,000.00 charge was addcd after live business days,” and argues that “[tllic rntc of 

interest i s  thus 25% for fivc days or, converted to an annual rate, astronomical.” (See 

Defendant’s McinorandLim of Law iii Support oIMotion [motion scqucncc iiuiiiber 0101, at 2 

[pages riol ii~irnber-ed]). Thc court rcjccts this argument, however, bccausc i t  i s  coiiclusory and 

because it tnisconccivcs the nature of the Timising Agreement. Shantsnu prcsciits no cvideiice 

that Merchants cvcr loaned any moncy to 57Ih arid Monish, or to him and PAMC. “Tt is wcll 

established that tlicrc cnii he no iisiiry in the nbsciice oTa & or forbearance ori~~oiicy,’’ and that 

“[i]n order for a trailsactioil to constitute a m, there milst be a borrowcr and a lcndcr; it 
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~iiiist appear that tlie 1-cnl piirposc of tlic transaction was, on the one side, to lend inonev at 

usurious interest reserved in some fomi by the contract &, on the other sick, to borrow upon the 

usurious teimis dictated by the lender [emphasis added].” (Donatelli v Siskiiid, 170 AD2d 433, 

434). Because both S7‘h and Monish and, later, Shantanu and PAMC, did, in fact, manage and 

operate the Akbar rcstaiirant Tor a period of several years, it is clear that the “real purpose” oftlie 

Licensing Agrecment was to set forth their obligations with respect to that iiianagcment and 

operation, not to disgilise a loan. Further, bccausc the $4,000.00 “penalty” late payment 

provision ofthe Licensing Agreement does not refer to a preexisting nioney debt, it does not 

constitiitc a “forbcarancc,” as that term i s  defined in the usury statutes. (See e.g. Eikenherrv v 

Adirondack $prim! Water Co., lnc., 65 NY2d 125; Matias v Aranm, 289 h n 2 d  459; Solonion v 

Van De Maelc, 21 AD2d 396). The court notes that Sliantanu does iiot dispirtc that tlic Licensing 

Agrccrnent was validly ;issigiicd from 57”’ and Monish to hiinsclf and PAMC. Accordingly, in 

light of the hrcgoing, tlic coirrt rc-jccis Shantanu’s usury argument,’ and dcnies his motion in 

full, along with tliosc portioiis of KSLD’s and Fisher’s motions prcmised upon t11c same ground. 

Jii its cross motion, K&D raises tlie additional argument that it “was retained to rcnder 

seiviccs to and for the benefit of-the entity that paid its bills [i.e., PAMC], and, therefore, tlic 

payment does not constitute n fraud upon creditors ... ,” (See Frome Arfidavit iii Support of 

Cross Motion [motion sequcnce nuinher 0 lO1,I 2). K&D supports this argiiment with affidavits 

h i m  partner .lames 0. Drirker (Dnrker) and fioim Sliantniiu, wlierciri they attempt to explain the 

Plaiiitiff also corrcctly pointed out that Shantanu’s answer did not include an 3 

affinnativc defeiisc based upon a clnini of usury. (& Rabinowitz A Tfirmation in Opposition 
Imotioii scquencc number 01 01, 11 9j. Howcvcr, because the court finds that usury  has no 
application to the facts at bar, i t  does not address plaintiffs argument that Shaiitanu rnilcd to 
follow proper rules of pleading. 
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purpose c t f a  $25,000.00 paynient PAMC made to K&D 011 bchalfof a third party who was 

seeking to forcclosc a mortgage on a property in Nassau County. (a Notice ol- Cross Motion, 

MohaIi Affidavit; Dr-ukcr APtidavit in Rcply). Howevcr, plaintiff correctly poinls out that K&D 

has already sough1 arid bccn dcnied, disiiiissal of plaintiffs claim against it on the ground that 

documentary cvidcnce bars the claim pursuant to CPLR 321 1 (a) (1). (& Rabinowitz 

Mirniation in Opposition to Motion [motion sequence number 0101, 7 14 [blj. Jndecd, in her 

decisioii of November 8, 2000, Justicc Beatricc Shainswit specifically €oound that “[n]umero~is 

qucstions of f x t  cxist as to, among other- things, the riature orthe payment, the nature orthe 

scrvices rcndercd and thc relationship of thc parties.” (u,, Exhibit B, at 4). KkTI has riot 

submittcd any etrideixe to dispel these questions. Tndecd, Shantanu’s affidavit has only copies of 

pleadings mixxed In it and Drukcr’s does not include any cvidentiary exhibits at 311. These 

arfifidavits arc, thus, iimlequate because conclusory assertions unsupportcd by evidence are 

insufficient to sustain a motion for siimmaryjudgment. (Sec e,z.  Mason v Dupoiit Direct 

Financial Holdings, Jnc., 302 AD2d 260, supra). Accordingly, the court rejects K&D’s second 

ar gu m cnt for di snii ss a1 . 

K&D’s final argument is that the coiirt’s ordcr o f  July 3 I , 2003, that p x l u d c d  plaintiff 

from offering certain documents into evidence, prevents plaintiff from proving all o l the  

clemcnts of i t s  LMtor Sr. Creditor Law claims against K&D. (& Ddendant’s Mcmorandum of 

Law in Support of Cross Motion [motion sequericc number 0101, at 4-6). l l iat  ordei- specifically 

statcs that: 

[K&D’s] motion is granted to [the] extent [that] plaintiff is precluded at trial from 
introducing evideiicc against [KSLD] on [thc] items cnumeratcd in paragap11 45 
(a) through (0 [oPK&D’s iiiotion]. Plaintiff has Cailed to provide a nieaningf~il 
respoiisc to these demands that were made at the dcposition of tlic plaintiff. 
Prcclusion is as to documcnts [and] relatcd causes of action to which documeiits 
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arc iiccded to defend [emphasis added]. 

(& Notice of Cross Motion [motion sequcnce number 01  11, Exhibit D). The itenis rdcrrcd to 

in the court’s July 3 1 ,  2003 order included: 

a. 
creditor” of [PAMC]; 
17. 

which directly bear on [ K&D 1’s dcfcnse; 
C. 

1999, the period aftcr the check was given to K&D; 
d . 
May, 1095 to May, 1999; 
c. 
f. 

Promissory notes relevant to the claim that plaintiff was a ‘L~riati~red 

Documents showing payments made by [PAMC] for Adsum intcrcsts, 

Ledgers 1-egarding all payments Prom [ PAMC] from May, 1998 to May, 

All rental payments made [or tlic spacc occupied by Akbar restauraiit Prom 

All monies received by plaintiff from Akbar; 
Tax retur-~is and balance sheets o I‘ [Mcrcliants]. 

(M., Exhibit C, 11 45). Merchants responds that tlic foregoing documents “ii1-e not essential to 

proving plaintiII‘s casc.” (& Rabinowitz Affinnation in Opposition, 7 41). Without addressing 

the substance o r  that casc, tlic court agrees. 

Merchants’ first cause o r  action allcgcs that PAMC’s paymerit of $25,0OO.OO to K&D 

violated Debtor and Creditor Law $ 5  273 and 276, and sceks to set aside that payment pursuant 

to Deblor :ind Creditor Law $ 5  278. (h Notice of Cross Motion [motion scqucncc number 

0101, Exhibit A, 77 36-45). To provc a cause of action iinder Debtor and Creditor TAW 5 273, a 

plaintiff must establish that the debtor made a conveyaiicc, that thc dcbtor was insolvent prior to 

the conveyance or was rendered insolvent thereby arid that tlic conveyance was made without Pair 

considel-ation. (See e . ~ .  Wall Street Associatcs v Brodskv, 257 h D 2 d  526, 528). To provc a 

cairse oIactioti uudcr Debtor aiid Crcditor Law 276, a plaintiff must establish that the debtor 

made a conveyance with the actiral intent to dcfraud citlicr prcsent or future creditors. Bccausc of 

the inherent difficulty of proving “actual intent to clefraid,” the plaiiiti PT is allowed to rely on 

“badgcs o r  rraud” to support its casc, i.c., “circumstanccs so coninionly associated with 
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k “ i l c n t  transfers ‘that their presciicc gives rise to a.n inkrcncc of intent.”’ (Id. at 528-529). 

KKLD argues that, without the precluded documentary elements, ‘Merchants will bc unable to 

cstablisli any of [he component elements o f  tlicsc hvo statulory violations. (& Dcfendanl’s 

.Memorandum o r h w  in Support of Cross ‘M.otion [motion scqucncc nuniber 01 01, a.t 4-6). hi 

light of the above-quoted preclusion order, the court ccrtainly agrees that Merchants’ 

iiitriirisigeiice during the discovery phase of this action has iirmecessarily coniplicatcd its abi1it.y 

to present its claims at. tiial. However, the JUIY 31, 2003 order only precluded Merchants’ 

evidence and not the claims themselves. Thc court is reluctant to find, as a niatter of law, that 

Merchants will be unable to prove its claims undcr any theory, and, l.hereforc, believes that it 

would hc improvident to dismiss Merchants’ claims at this jiinctcrre. Accordingly, the court 

rejects K&D’s final dismissal argirrnent and dciiies its motion [or suiiiinary judgment. Mci:chants 

shall liavc thc opportunity to litigate its causc o f  action against K&D at trial, subject to the 

coiirt’s July 3 1 ,  2003 prcclusion order. 

Fisher also argues that Merchants will be unable tu establish any of the component 

clcmcnts of its claims that PAMC’s payment of a total of $169,000.00 in legal fees to him, 

hctween .lanuat-y and .Tune of 1999, constitutcd violations of’Debtor and Creditor Law Q Q  273 and 

276.4 (See Meiiioraiidum olLaw i n  Support of Motion [motion scqucncc number 01 11, at 4-7). 

Merchants responds that thc wiilable evidence indicates issues of fact as to tlic clcnicnts of both 

claims. (See Memoralidmi o[T,aw i n  Opposition to Motion [motion sequence number 01 1 :I, at 

3-8). The court agrecs. 

This is tlic only argunieiit tha.t the court need addrcss. As previously mentioned, 
that portion or  Fisher’s iiiotion relying on a usury argument is denied. Because the court’s July 
3 1 ,  2003 preclusion order- applies only to K&D, it affords Fisher no relief. 
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With rcspect to 13ehtor and Creditor Law 5 273, Fisher argiics first that “plaintiff cannot 

prove that [PAMC] conveycd [its] own assets to Fisher,” because “lilt is not disputed tliat the 

h i d s  iiscd to pay Fishcr’s k c  for representing [Monish] bclongcd l o  Shiv Mohan, Monish’s 

father, aiid werc depositcd in PAMC’s account for that specific purpose.” (w Memorandum of 

Law in Support of Motion [motion scquencc nirmbcr 01 I ] ,  at 5 ) .  Fisher presents no evidencc of 

this, however, and Mcrcliants certainly disputes tlic contention that PAMC did not use its own 

funds to pay Monish’s legal fees to Fisher. (& Wilsoii Aflidavit in Opposition [motion 

scquencc nutiibcr 01 I ] ,  TlI 12-14). ‘Thc court, therefore, finds that there is a factual issue licre for 

trial. 

Fisher- ncxt claims that Mercliants cannot prove that PAMC became iiisolvcnt by its 

payments lo Fisher. (& Mcmoraiidum of Law in Support o r  Motion (motion scquencc number 

01 l), at 5). Merchants respoiids by producing copies ortax licns, UCC filings, hills and 

con-cspoiidcnce that, i t  argues, siipport a finding that PAMC was insolveiit beforc the end or  

1999. Recause Fisher’s concliisory statement docs riot constitute sufficient proof to ovcrcomc 

this evidcnce, thc coirrt also fiiids that there is a factual issuc here as to how PAMC was rendered 

insolvent that is more appropriatc for a trial o r  [act 10 rcsolve. Finally, Fishcr claiiiis that 

Mcrchank cannot prove that PAMC’s payments to Fishcr lackcd coiisideration, bccairsc the 

payrielits werc for llic benefit of Moiiish, and so, confei-rcd an “indirect benefit” on PAMC. (B 

Mernorandirni of Law in Support oFMotion [motion sequcnce number 01 11, at 6). Howcver, 

because tlic cvideiicc shows that these payments were for Fisher’s f~iture rcprescntation of 

Monish in a criminal actio11 that did not iiivolvc PAMC and not to satisfy any “aiitecedcnt debt,” 

tlicre is a triablc issire as to Fislicr’s good faith. (Scc e.c, Joel v Weber, 107 AD2d 396). 

Accordingly, tlic coirrt rcjccts all of Fisher’s dismissal arguments directcd at Debtor and Creditor 
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T,aw 3 273. 

With respect to Debtor and Crcditor Law $ 276, Fisher argues that Merchants has 

“conceded” that he did not act with the statute’s requisite intent to dcfraud. (& Mcnioranduni 

oLLaw in Support of Motion [motion seqrience number 01 I ] ,  at 7). Merchants denies making 

that concession, however. (& Wilson Affidavit in Opposition [motion scqucncc nunibcr 01 11,  

7 83). A plaintiff may certainly rely upon “badges of fr:iud” when atteiiipting to prove actual 

intent to defraud. (& Wall Street Associates v Brodskv, 257 AD2d at 528, supra). Merchants 

indicates here that i t  intcnds to do so to support its claim against Fislier. (See Memorandum of 

1,aw in Opposition to Motion [motion sequence numbcr 01 11, at 7). The court acknowledges that 

intent to defraud is 130th di rlicdt to prove and to disprovc, and believes that the queslion of 

Fisher’s intcnt is, tlicrelbre, an issue hest for a jury to determine. Accordingly, thc court rcjccts 

Fishcr’s disniissal arguments that are directed at Dcbtor and Creditor Law $ 276 and dcnics his 

motion for suiiiin a i y  j u d p  en t . 

D EC I S ION 

ACCORDTNGLY, for the forcgoing rcasoiis, it is hereby 

OKDERED that tlic motion, pursuanl to CPLR 321 2, oTco-dekndant Shantanu Mohan, 

seeking summary judgncnt disrnissing the coniplaiiit as against him, is, in all respects, denied; 

and it  is rLlrthel- 

ORDRRJXI that the cross motion, pursuaiil to CPLR 3212, of co-dcfcndant Kasc Jlr. 

Drukcr, scckiiig sunimary judgment disiiiissiiig the coinplaint as against it is, in all rcspccts, 

denied; and it is furthcr 

ORDERED that  the motion, pursuant to CPT,R 32 12, of co-defendant Ivan Fisher seeking 

summary judgmcnt dismissing thc coniplaint as against hiin is, in all respects, denied; and it is 
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hrth er 

ORDERED that the parties sliall appcm- for a pre-trial conference on Thursday, Iuly 29, 

2004, at courtroom 24S, 60 Ccntrc Strcct, Ncw York, NY, to select a f i l l  date for trial. The part 

clerk is directcd to notify attorneys accordingly. 

Dated: July &, 2004 

ENTER 

J.S. ,. (! 
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