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SUPREME COURT OF TIHE STA'I'E OF NEW YORK 
COUNTY OF NEW YORK:  PART 55 

X _____I___-__-________--------------__- 

R O B I N  A P P E L ,  
P l a i n t i f - f ,  Tndex N o :  115842/02 

- a g a i n s t. - 
D E C I S I O N  A N D  OKDER 

ALLSTA1'E INSLJRANCE COMPANY, 

Defendan t .  

X -___l___----_____l____________________ 

JANE S. SCILOMON, J .  : 

Defendan t  Allstate I n s u r a n c e  C o m p a n y  ( " A l l s t a t e " )  moves 

t o  c o m p e l .  p 1 a i n t . i f f  t.o a p p e a r  f o r  a f u r t h e r  e x a m i n a t i o n  before 

t r i a l ,  and  pl  a i . n k i f f  Robin Appel ("Appel.") c ros s- moves  f o r  a 

p r o t e c t i v e  o r d e r  from appeari .ng for a f u r t h e r  e x a m i n a t i o n ;  f o r  

summary judyrnent i n  t h i s  a c t i o n  t o  collect a j u d g m e r i t  e n t e r e d  

againsl:. A l l s t a t e ' s  i n s u r e d  p u r s u a n t  t.o Trisurance Law .5 3 4 2 0  ( b )  ; 

and t.o e x t e n d  her Lime t o  f i l e  a n o t c  o f  i r T C *  L3Jue. 

A l l s t a t e ' s  motion t o  compel A p p e l ' s  d e p o s i t i o n ,  a n d  

t - h a t  b r a n c h  of  h e r  c r o s s - m o t i o n  s e e k i n g  a p r o t e c t i v e  order, a r e  

moot because Appel appeared i n  t h e  courlrhouse f o r  a d e p o s i t i o n  b y  

Allstate's a I.i.orney. Appel '  s cross-mol.ion for summary judgment  

a l s o  i s  denied for t h e  reasons below. 

T h i s  case  arises from a p e r s o n a l  i n j u r y  c l a i m  by  Appel  

a g a i n s t  Allstdte's i n s u r e d s ,  Paul and Mar i e  Ju lme ( " t h e  Ju lmes" )  . 
Appcl a l . l e y e s  t h a t  she was b i t  by  ~3 d o g  owned b y  t h e  J u l m e s  in 

J u n c  2 0 0 0 .  Appcl allegedly s e r v c d  a summons and  c o m p l a i n t  upon 
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the Ju1 . rne : ;  in August 2000,’ and they defaulted. Fo1.lowiny [:heir 

d e f a u l - t . ,  an inquest was held on February 27, 2001 Tri the Supreme 

Court, Queens C o u n t y ,  and t h e  court awarded Appel $100, 000 plus 

costs and disbursements in the amount 01 $1,069, for a total. 

judyrrier.iI. of $101, 069. Appel e n t e r e d  judgment thereon against the 

Julmes on April 24, 2001. 

According L o  Allstate, it first lear-r-led of the claim on 

May 10, 2002, after Appel froze t.he J u l m e s ’  bank account i n  an 

effort. t o  collect t.he judqmerit. By a letter dated May 21, 2002, 

All stal:.e disclaimed 1 iab i . l . i  ty to l_he Julmcs under t h e  relevant 

p o l i c : y  because they failed I:.o promptly notify it of t h e  claim. 

At ab(.)ut2 Lhe same time, the Julmes made a motion 

(without Allstate‘s participation) in the Q u e e n s  County Action to 

vacate the judcjrner-if. In July 2002, Appel and the Julmes entered 

into a s t i  pillation resolving t . h a t  rnotion ( “ S t i p u l . a t i o n ” )  whereby 

Appel aqrecd to release the Julmes’ bank accounlr. and not t.o 

i.indert.;~ke ariy further enforcement (if t h e  j udgmcnt w h i l e  she 

prosecuted t h i s  action again:;t Allstate to recover the judgment. 

They furt.her- agreed that in the event AllsLate prevails here, 

Appel agrccd to seek vacatur of the judgment: and to permit the 

Julmcs t.o answer  the complaint in t .he  Queens County A c t i o n .  

Appcl commenced this action to collect the money due 

Appel v k J u l n e  [sic] , Queens County lndex No. 17949/00 
(“Queeris Coi.inty Action”) . 
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ur ic ler  t h e  judgment  p u r s u a r l t  l.:o I r i s u r a n c c  Law 5 3420 ( b )  . The  

c o m p l a i n t  a l l e y e s  t h a t  copies of t h e  j udgmerit were s e r v e d  u p o n  

A l l . . s t a t e  pursuant t o  I n s u r a n c e  L,aw 5 3420 (a) (2) , which p r o v i d e s  

Lhat  a n  arj t icin t o  r e c o v e r  a judgment  o b t a i n e d  a g a i n s t  an insured 

may be m d j  nI :a incd agai.rlsl:2 t h e  i n s u r e r  j f .I:he judgment  r e m a i n s  

uri:l;aI:isfic!d a f t e r  n o t i c e  of  e n t r y  o f  judgment has been s e r v e d  

upon t:he i n s u r e d  and  t h e  i n s u r e r .  An a f f i r m a t i o n  o f  se rv ice  o f  

A p p c l ’ s  aI:I.orney i n d i c a t - e s  he m a i l e d  a N o t l i c e  o f  E n t r y  t o  “ P a u l  

J u l n e  and  Marie ,Ju111(:”, at. a n  ac1dres.s wi t .11  no z i p  c o d e  in 

J a m a j c a ,  N e w  York ( [ : h e i r  home a d d r e s s  i s  i n  H o l l i s w o o d ,  N e w  Y o r k  

11423), and t.o A l l s t a t e  at a p o s t  office box i n  F a r m i n g v i l l e ,  New 

York on May 2 9 ,  2 0 0 2 .  T h i s  a f f i r m a t -i o n  i s  b e h i n d  a copy of t h e  

judgmcnt  a n d  a document c a p t i o n e d  i n  t h e  Queens County  A c t i o n  

t i t l c d  “Ji.idgement. wit.!) N n t i c e  O f  E n t r y ”  d a t e d  A p r i l  2 4 ,  2001, 

s i g n e d  by Appel‘s: a t . t . o r n e y  and  showing t.hat: “ P a u l  JuLne and Marie 

Ju1.ne” arid A l l s t -a t e ,  al: t h e  same addresses shown on the 

a f f i rma t. i. c ) n ,  w e  r e  t he  i n t erided re c i p  i c n  t s . 

This document i s  some e v i d c n c e  that Appel’ s a t t o r n e y  

knew [..hat t h e  Ju1.rries were i n s u r e d  b y  A l 1 s t a t . e  o n  A p r i l  2 4 ,  2 0 0 1 .  

‘I’here i s  no e v i d e n c e ,  however ,  I:.hat a judgrrier-11:. w i t h  n o t i c e  o f  

e n t r y  w a s  s e n t  t o  Allstate before May 29, 2002.  

Appel a r g u e s  t h a t ,  t o  be e f f e c t i v e ,  A l l s t a t e  was 

r e q u i r e d  t o  send a s e p 2 r a t . c  d i s c l . a i . m e r  t o  her, i n  a d d i t i o n  t o  t h e  

e a r l i e r  one s e n t .  t .o  i t s  i.nsur-eds. ‘There i.s no q u e s t i o n  that, 
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based on the facts b e f o r e  t.he c o u r t ,  A1IsI:ate had  r e a s o n a b l e  

grouric3.s f o r  d i s c l a i m i n g  c o v c r a g e  a s  t o  t h e  J u l - m e s . ’  

Appel rc l . ies  OII t h e  reasoning in t h e  d e c i s i o n  of t -hc  

Appel.1.ate D i v i s  i i o r i ,  h’irst Departrrient: i n  Lau r i . t ano  v F i d e l i t v  F i r e  

Tns. Co., 3 RD%d 564 (lZt. Dept 195’/), a f f ’ d  4 NY2d 1 0 2 8  (19.58)’ 

i r-i a r g u i n q  t .ha  t:. A l l s t a t c  was t i m e l y  n o t i f i e d  of h e r  c la im.  

L a u r i t a n o  i r - ivo lved  t h e  claim of n person i n j u r e d  in an  a u t o m o b i l e  

acci d e n t  w h o  s u c c e s s f u l l y  sued t h c  owner of t h e  o f f e n d i n g  

v e h i c l e ,  and then b r o u g h t  a n  a c t i o n  a g a i n s t  the  owner’ s i n s u r a n c e  

company t.o col  1 eel: t h e  judgment .  As r e l e v a n t ,  t h e  c o u r t  s t a t e d  

t h a t :  

T h e  ir i l jured p c r s o n ’ s  r i g h t s  must. b e  j u d g e d  by 
the  p r o s p e c t s  f o r  g i v i n g  n o t i c e  t h a t  were 
a f f o r d e d  him, n o t  by t -hose  a v a i l a b l e  t:o t h e  
i n s u r e d .  What i s  r e a s o n a b l y  possible f o r  t h e  
irisiired may n o t  b e  r e a s o n a b l y  p o s s i b l e  f o r  
t.he p e r s o n  h e  has injured. The p a s s a g e  of 
t-irne does n o t  o f  i t s e l f  make delay 
unr-easor-iable. ProrripI;r-iess i s  rei-ative and 
measu red  by  ci,rcurrist:ances . 

,? I t  a p p e a r s  u n d i s p u t e d  t h a t  s h o r t l y  a f t e r  Appel  had  h e r  
e n c o u n t e r  with Lhe dog, b o t h  she arid t h e  local p o l i c e  p r e c i n c t  
made i n q u i r y  of  t h e  Julme’s abouL t h e  dog’ s  r a b i e s  v a c c i n a t i o n ,  
and  a l s o  that: a t  l e a s t  one copy 01 t h e  s u m m o n s  and  c o m p l a i n t  came 
t o  M r .  J u l I n e ‘ s  a t t e n t . i o n  i.n t h e i r  y a r d  w e l l  beforc h e  c a l l e d  
Allstate ( S e e  m o t i o n  001 i n  re la t -ed  case, Allstate v J ’ u l m e ,  N . Y .  
County  I n d e x  N o .  117744/03). 

N o t a b l y ,  although t h e  evcn t - s  in L a u r i t a n o  p r e - d a t e  N e w  
Y o r k ‘  .cj Motor  V e h j . c l  e F i n a n c i a l  S c c u r i . t y  Act, which f i r s t  mandated  
mot:>or v e h i c l e  1 i ab- i1i t .y  i n s u r a n c e ,  t he  d e c i s i o n  was i s s u e d  t h r e e  
months  a f t e r  t h c  l a w  becarrie e f f e c t i v e  u r i  F e b r u a r y  1, 195’7. 
G e n e r a l l y ,  “ c o ~ i r t s  will go f a r  t o  prot.ect2 a n  i n j u r e d  p e r s o n ”  
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Jri t h i s  case,  it i s  not known when  Appel. l e a r n e d  t h a t  

h e r  c l a i m  a g a i n s t  the Julines may have  hccn  c o v e r e d  by  an  

j . n s u r a n c e  p o l i c y ,  or l e a rned  the i d e n t i t y  o f  t h e  i n s u r e r ,  n o r  i s  

i t .  kriowri what  e f f o r t s  ( i f  any) were made t o  o b t a i n  t h a t  

i n f o r m a t i o n .  What i s  known i s  t h a t  (1.) Appel. commcnccd t -he 

a c t i o n  i .n  August 2000 and c n t e r e d  d e l a u l t  judgment  a g a i n s t  t h e  

J u l m e s  o n  A p r i l  74, 2001.;  ( 2 )  A l l s t a t e  d i s c l a i m e d  as aga ins l :  the 

J u l m c s  on May 2 1 ,  2 0 0 2 ;  ( 3 )  l ihe  Ju1.rries a p p e a r e d  by c o u n s e l  i n  t h c  

Qr.ieens County Act -ion  and  made a mo t ion  t o  v a c a t e  the d e f a u l t  

j udgmen t ;  and ( 4 )  Appel and Jul rnes  e n t e r e d  i n t o  t h c  S t i p u l a t i o n  

i r i  L J ~ i l  y 2 0 0 7 ,  which i d e n t i f i e s  A l l s t a t e  a s  t h e  J u l r n e s ’  i n s u r e r  I 

O n  t1 i j . s  r e c o r d ,  i t  c a n n o t  b e  s a i d  a s  a maLCer of  law 

t h a  h Appel made her c l a i m  a q a i n s t  A l l s t a t e  w i t h i n  a r e a s o n a b l - e  

t i m e ,  t a k i n q  i n t o  cor-i:;ider-ation what was r e a s o n a b l y  p o s s i b l e .  

L a u r i l a r i o ,  sunra. Ne;+r ly  three y c a r s  pa.sscd be fo re  A l l s t a t e  was 

n o t i f i e d  of  commencement of  the a c t i o n ,  and  i t  d i d  n o t  l e a r n  t h a t  

a d e f a u l t  judgment  was ent-ered a g a i n s t  its i n s u r e d  f o r  t h i r t e e n  

months  - Appel‘ s ‘‘L7udgmerit w i t h  N o t i c e  of  E n t r y ” ,  d e s c r i b e d  

above, i s  d a t c d  A p r i l  2 4 ,  2001 over ci:)imsel’s signature, a n d  

whcrc  t h e  p o l i c y  i:; r e q u i r e d  u n d e r  a compulsory  i n s u r a n c e  
s t a t u t e .  8 Appleman, I n s u r a n c e  Law and P rac t i ce ,  5 4 8 1 7 ,  a t  p .  
4 0 0 - 4 0 1  ( 1 9 8 1  & Supp.  2 0 0 2 ) .  The  h o l d i n g  i n  L a u r i t a n a  is n o t  
e r i t - i r e l y  a p p l i c a b l e  t o  a dog  b i t e  c l a i m  made a g a i n s t  a 
homeowner‘s p o l i c y ,  b u t  t .he i d e a  Lhat  t h e  t i m e l i n e s s  o f  a n  
i r . i jured t.hi r d - p a r t y ‘  s n o t i c e  t o  t h e  i n s u r e r  i s  measured from when 
t h c  i n j u r e d  person l e a r n e d ,  or r e a s o n a b l y  c o u l d  have  l e a r n e d ,  of 
t .he p o l i c y ,  i s  r e l e v a n t .  
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shows t h a t  Appel was awarc  o f  A l l s t a t e ' s  invo l -vement .  Appel  a l s o  

f a i l s  t o  e s t a b l i s h  t . h a t  riotice of  entry of  t h e  judgment  was 

s e r v e d  upon A l l s t a t e  o r  i.t.s i n s u r e d  a s  r e q u i r e d  u n d e r  I n s u r a n c e  

Law 5 3420(a) ( 2 ) .  T h e  a f f i r m a t i o n  of s e r v i c c  shows that t h e  

Nol:ic:e of E n t r y  w a s  n m i l c d  t o  "Paul Ju l r i e  a n d  M a r i e  J u l n e"  a t  ari 

i n c o m p l e t e  arid i n a c c u r a t e  address , which clearly i s  not good 

service on t h e  Julrnes ( A l l s t -a t e  does n o t  contest t h e  a d e q u a c y  of 

se rv icc  of  I..he N o t i c e  of Ent . ry  on i t )  . 

A p p e l  n o t i f i e d  A 1 l . s  L a t e  of h e r  c1,aim a f t e r  t h e  

d i . sc l  3i.rner.  I t  h a s  lor - iy  been h c l d  t h a t :  a n  i n j u r e d  t - h i r d  p a r t y  

making a d i r e c t .  c l a i m  a g a i n s t  ail i n s u r e r  under i n s u r a n c e  L a w  5 

3 4 2 0  (b) s t a n d s  i r - 1  the s h o c s  of  t.he i n s u r e d  and c a n n o t  r e c o v e r  i f  

t h e  i n s u r e d  has f a i l e d  t.o cornply w i t h  a condition p r e c e d e n t  o f  

t h c  poli .c:y.  b ' i s h c r  v Tiannver  I n s .  Co. , 288 A U 2 d  806 (3'" Dept 

2001) ; ' l 'ennant  v Farm Bureau M i . i t u a 1  Auto .  I n s .  Cn., 206 AD2d 1 1 7  

(4"' Dept .  1.955) . "'l ' imcly notice of  t h c  commencement of a n  

a c t i o n  i s  a coridit:.ion p r c c e d e r i t  t o  l i a b i l i t y  on the p a r t  of  t h e  

i n s u r e r .  " Fusco  v h e r .  Colon, i .a l .  Ins. Co., 221 AD2d 231 (l't 

Dept 199.5) ( c i t . i n g  T e n n a n L ,  s u p r a )  . Therefore, i n  addi. t . ion t o  

t h e  i s s u e  (:or-ic:erning t .he .reasor.iableness of the d e l a y  i n  n o t i f y i n g  

A l l s t a t e ,  q u e s t i o n s  o f  €act r e m a i n  as to w h e t h e r  t h i s  a c t i o n  i s  

p r e c l u d e d  b y  A l l s t a t e ' s  d i . s c l a i m e r  a g a i n s t  the J u l m c s .  

Appcl conjecl.ures, w i t h  no s u p p o r t i n g  evidenc;e, t h a t  

p e r h a p s  t h e  J u l m e s  n o t . i f i e d  A1 I sLate  w i t h i n  a r e a s o n a b l e  t i m e  
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a.ELer l e a r n i n g  OL t h e  c l a i m  by  c a l l i n g  t h e i r  i n s u r a n c e  a q e n t ,  :;o 

t .he a l l -eyed  b a s i s  f o r  [:he May 2 1 ,  2 0 0 2  d i s c l a i m e r  c o u l d  be 

i n c o r r e c t ,  a n d  t h e  d i s c l a i m e r  i t s e l f  untirrie’ly. T o  t h e  extent. 

t h a t  t h i s  p r e s e n t s  an i.ssue o f  f a c t ,  i t  i s  a f u r t h e r  reason f o r  

d e n y i n g  Appel‘s c r o s s- m o t i o n .  

Allstate f u r t h e r  a l l e g e s  t h a t  Appel and  t h e  J u l m e s  

c o l l u d e d  agair-1st i t  t o  assist:. h e r  i n  coll.ec:I:ing t h e  j udymen t .  

‘Yhe record on t h i s  mo t ion  does n o t  rcveal what a r g u m e n t s  the 

J u l m e s  rnade i n  t.1icj.r rrioI:ion t o  vaca te  t.he judgment ,  b u t  t h e  

c i r c u m s t a n c e s  of t h e  unde r l . y ing  case i n d i c a t e  t h a t  t h e y  may h a v e  

h a d  v i a b l e  a r g u m e n t s  r e g a r d i n g  i n a d e q u a t e  service  of  process arid 

a meritorior:i:;  d e f e n s e  a g a i n s t  l i a b i l i t y .  ‘ Where a n  j .n  j u r e d  

L.hirc1-party seeks t o  r e c o v e r  d i r e c t l y  against: an i n s u r e r ,  \ \ .  . . 

t.ke i n s u r e d  c a n n o t  make any ag reemen t  which w o u l d  o p e r a t e  t o  

impn.se 1 - i a b i l i t y  upon t h e  i n s u r e r  o r  d e p r i v e  t h e  ins lu red  of use 

of a v a l i d  d e f c n s e ,  but_ t h a t  p r i n c i p l e  w i l l  n o t  o p e r a t e  t o  

d i - s c h a r y e  t h e  i n s i . i r e r ’ s  o b l i g a t i o n s  u n d e r  [ a ]  po l - i cy  u n l e s s  t h e  

i n s u r e r  i s  ac:I:ually p r e j u d i c e d  or d e p r i v e d  of  a. v a l i d  d e f e n s e  b y  

t h e  actioris of  t h e  i n su rec l . ”  8 Appleman, I n s u r a n c e  Law and  

Prac t - ice ,  5 4 8 1 7 ,  a t  p .  399-400 ( 1 9 8 1  & Supp.  2 0 0 2 ) .  Here, t - h e  

Ju1mc.s a g r e e d  t o  abandon what seem t o  h a v e  b e e n  c r e d j - b l e  e f f o r t s  

‘ The t r a r i s ( : : r ip t  of t .he depo..;i.Lion t a k e n  by c o u n s e l  i.ri t h i s  
a c t i o n  and suh r i i tLed  i n  t h e  mo t ion  i n  the r e l a t e d  a c t i o n  (supra, 
a t  no t -e  2 ) ,  c a l l s  i n t o  q u e s t i o n  w h e t h e r  t h e  summons a n d  c o m p l a i n t  
were properly s e r v e d ,  arid i n d i c a t e s  that. t h e  J.ulmcs may h a v e  had  
n o  n o t . i c e  of t h e i r  dog ’ s  a1  l.eged v i c i o u s  p r o p e n s i t y .  
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