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JANICE H .ERMAN, 

Pla 

JEFFREY 

- a g a i n s t -  

URSTADT and 

INDEX NO. 2 0 5 9 2 5 / 2 0 0 5  

ER DECISION and ORD 

X - -_--_________-_ -___ _ _ _ -  
JANE S .  SOLOMON, J. 

In this per sona l  i n j u r y  a c t i o n ,  defendants J e f f r e y  

for summary judgment .  For  the reasons described here in ,  the 

motion i s  denied.  

Defendants own the residential apartment building 

located at 2 4 3  East 7 1 s t  Street: in Manhattan 

Plaintiff Janice Herman ( “ P l a i n t i f f ” )  l i v e s  nea rby  and has been 

conf ined  to a wheelchair since 1 9 7 3  due to an automobile 

(the “Building”). 

acc ident ,  resulting i n  paralysis in her legs. 

at approximately 3 : O O  PM on a “ v i b r a n t  sunny day,” Plaintiff’s 

longtime friend, Leah S u t t o n  ( “ S u t t o n ” )  , was p u s h i n g  P l a i n t i f f ’ s  

On October 1, 2004 

wheelchair when it suddenly t i p p e d  forward and c a t a p u l t e d  

P l a i n t i f f  on to  the sidewalk, i n j u r i n g  he r  legs. 
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P l a i n t i f f  a l l e g e s  t h a t  t h e  acc ident  was caused by a 

trap-like condition, specifically eroded sidewalk concre te  

l o c a t e d  in front of the Building that she claims caused a 

depressed and irregular rut or h o l e  between Defendants’ sidewalk 

and t h e  abutting and smooth one of t h e  a d j o i n i n g  p r o p e r t y  owner. 

Plaintiff s t a t e s  that she d i d  not see the alleged defect  p r i o r  to 

her a c c i d e n t ,  but t h a t  s h e  d i d  n o t i c e  the s i d e w a l k ‘ s  c o n d i t i o n  as 

she lay in front of  it immediately afterward. 

Sutton claims t h a t  although she observed the condition 

of the s i d e w a l k  from a distance of 30 feet away and had no 

difficulty s e e i n g  the sidewalk as she moved c l o s e r ,  

change her pace or steer the wheelchair differently at any p o i n t  

because she did not believe t h e  condition to be dangerous. 

S u t t o n  contends ,  however, that s h e  c o u l d  not observe the sidewalk 

at the time of the accident  because she could not see Over 

Plaintiff’s head. At h e r  deposition, S u t t o n  described the 

condition as a depression in the sidewalk measuring “one OF t w o  

inches,” and then  i d e n t i f i e d  t h e  area i n  a photograph. On this 

motion, both P l a i n t i f f  and Defendants have submitted photographs 

O f  t h e  s idewalk  i n  question. 

appears to show depth of less t h a n  1/2 inch. 

she did not 

A photograph wi th  a ruler in it 

Plaintiff commenced this action on A p r i l  4, 

Defendants 

2 0 0 5  and 

t h e  Note of Issue was f i l e d  on December 1 4 ,  2006 .  
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now move for summary judgment on the ground that the evidence 

demonstrates that the condition of the sidewalk is t r i v i a l  as a 

matter of law based on its depth, elevation, and appearance along 

with the time, place and circumstance of the incident. 

Discussion 

Plaintiff correctly a r g u e s  t h a t  NYC Administrative 

Code S 7-210 imposes a duty on Defendants t o  maintain the 

sidewalk abutting the Building in a r e a s o n a b l y  s a f e  condition for 

pedestrians, and that Defendants may be held liable f o r  even 

t r i v i a l  defects if t h e y  constitute a snare or t r a p .  See Pacrood 

v. C i t v  of New YQrk, 13 A . D . 3 d  413 ( Z n d  Dep't 2004); Menendez v. 

Qabra, 301 A.D.2d 4 5 3  (lYt Dep't 2 0 0 3 ) .  Thus, t h e  issue on this 

summary judgment  motion is whethe r  Plaintiff has  s u f f i c i e n t l y  

raised f ac t s  to question whether the sidewalk's condition could 

be characterized as such. 

There is no per se r u l e  t h a t  a sidewalk defec t  must be 

of a c e r t a i n  minium elevation or w i d t h  differential in order  to 

be actionable; rather a liability determination depends on the 

f a c t s  and circumstances of each case.  See ArqeniQ v. 

Met ropp litan T r a m p .  A u t h . ,  277  A.D.2d 165 (lst Dep't 2000); 

Hierrera v. C i t v  of N ew York , 262 A.D.2d 120 (Ist Dep't 1999) - 

Relevant factors to consider include "the width, depth,  

e l e v a t i o n ,  i r r e g u l a r i t y  and appearance of t h e  defect along w i t h  
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the time, place and circumstance of the i n j u r y . "  Trincere v ,  

Countv o f  S u f f o l k ,  90 N.Y.2d 976, 9 7 8  (1997); see a l s o  H a w k i n s  V. 

Cax te  r C m t v .  Ho us. Dev. Fund CQrP, , 4 0  A.D.3d 8 1 2 ,  813 (2"' Dep't 

2 0 0 7 ) :  B p k r i t s k v  v ,  TA C S - 4 ,  In c,, 27  A.D.3d 6 9 0 ,  (2nd  Dep't 

2 0 0 6 ) .  While "in some instances, the t r i v i a l  nature of t h e  

defect may loom l a rge r  t h a n  a n o t h e r  element, . . .  a mechanistic 

disposition of a case based exclusively on the dimension of t h e  

sidewalk defect is unacceptable." Trincere v. C o  u n t v  of S u f f o l k ,  

90 N.Y.2d at 977-78 .  

The alleged defect  here is not o n l y  an elevation 

d i f f e rence  b u t  one of a contrasting condition to t h e  good 

condition of the a d j o i n i n g  sidewalk. Al though  the  i n c i d e n t  

occurred on a c lea r  autumn day during daylight hours, and S u t t o n  

claims to have observed the sidewalk condition from as far as 30 

feet away, the photographs show a sidewalk that i s  severely 

eroded. This C o u r t  is unable to rule as a matter of law t h a t  the 

defec t  does not constitute a trap, 01: i s  too trivial to be 

a c t i o n a b l e ,  and the matter must be left for a j u r y  to decide. 

Accordingly, it hereby is 

ORDERED that Defendants '  motion for summary judgment  

is denied;  and it f u r t h e r  i s  
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ORDERED that counsel shall appear in Part 55, 60 

C e n t r e  Street, Room 432, New York, NY on October 29,  2007  at 2:OO 

PM for a pre-trial conference. 

Dated: SeptemberJ\, 2 0 0 7  
A 

ENTER: 4 
/ p . s . c .  

5 

[* 6 ]


