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SUPREMLE COURT OF THE STATE OFF NEW YORK
COUNTY OF NEW YORK: PART 49

1.OUTIS DREYFUS ENERGY CORYP. and I.OUIS
DREYFUS CORP.,

Plaintiffs, Index No. 600053/95
~against-
MG REFINING AND MARKFETING, INC. and
MG HOLDINGS NORTH AMERICA, TNC', (7k/a
METAILGESELLSCHAFT CAPITAL CORYP.,

Defendants.

Herman Cahn, .

Molion sequence numbers 11 and 12 arc consolidated for disposition.

Plaintiffs move (scq. no. 11) for reargumcnt of defendant’s motion in limine,
which was granted by decision and order dated April 1, 2004 (the “April Order™), CPLR 2221
(d). Plaintiffs furthcr move (seq.no. 12) for Icavc to amend heir expert witness disclosure
stntcment, id., 3101 (d) (1) (1), (h).

The facts and conclusions of law undcrlying this action ai-e fully sct forth in the
court’s post-trial deciston and order dated June 24, 2003 (the “Post-Trial Decision”) (affd 4
AD3d 149 [I* Dcpt 2004]), and will not be repeated here.! The April Order granted defendant’s
motion in limitie to bar thc proposed testimony of plaintiffs’ expert witness, Professor Williani
Silber, at the forthcoming damages phasc ol trial. As cxplained in that order, Silber’s proposed

testimony supports an allernative damages theory which plammtilTs previously sought to add by

! Tlic Post-Trial Decision determined that defendants are in breach of two contracts
for the salc ofrefined petroleum products; the amount of damages to be determined at further
proceed mgs.
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way of further amendment to the already amended complaint. The court had previously denied
plamtiffs’ motion for Icave to so amend by decision and order dated January 16, 2002 (the
“January 2002 Decision”), on grounds of undue delay and prejudice to defendants, as all pre-trial
discovery had already come to an end. The court noted that tlie proposed cxpert testimony would
have had the effect of incrcasing the ad damnum to $13.000,000.00, from tlic $7,600,000.00
sought under tlic damages theory asserted by plaintifls throughout tlie entirc course of the case,
through the close of discovery. As the April Order obscrved, “[1]|cave of court is ordinarily
dented when a plaintiff sccks to increase its damages claim close to trial (Nicks v Joseph. 81
AD2d 788 [ Dept 1981]).”

“A motion for leave to reargue pursuant lo CPL.R 2221 is addressed to the sound
discretion of the court , . ..” (William P. Pahl Equip. Corp. v. Kassis, 182 AD2d 22| 1" Depl], /v
denied 80 NY2d 1005 |1992], rearg denied 81 NY2d 782 [1993].) It “shall be based upon
matters of [act or law allegedly overlooked or misapprchended by tlie court in determining the
prior motion, but shall not include any maltters of fact offercd on the prior- motion|.|” (CPLR
2221 {d] [2])

Tlic amended complaint (Order to Show Cause Ex. J) alleges that tlie contracts
obligatcd defendants to pay the difference between the closing New York Mercantile 1ixchange
(“NYMEX?”) prices for gasoline futurcs as of April 12, 1996 ($0.6905 pcr gallon) and tlic

contract price of $0.6200 per gallon (Complaint 49 8-10).> Tlic complaint further allcges that tlic

’ The purchasc quantity for cach one o fthe contracts - gasoline and diescl — was
42,000,000 gallons (Complaint 99 9, 12).
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contracts obligated defendants 1o pay the difference between the closing NYMEX prices for
dicsel utures as or December 16, 199§ ($0.6905 per gallon) and the contract price of $0 6200 per
gallon (id., 49 11-13). The substance of Silber’s proposed testimony, which is disclosed in
plaintifs” witness list and supplemental responses to inte Togelories (Order to Show Cauvsc Ex+
B, Q, is that average prices for the aliove option icxercise mor ths, as wppwso lw clws ng prices.
may scwe as accurate variables in calculating plamntif1s’ camazes, and resull in a higher quantum
ofdamages. However plaintiffs sulbmit nothing to overcome he plam (acts that (a) leave wias
never gl‘antcd to alloewo the new theory of damages bx way ol further amendment of the
comphiint; and (b) no discovery was ever teken ‘n respect of the 1 w thecory of damages due to
the latencss wf plaintiffs” application (w so amend

[n addition, yhe actual amount demanded by plaintiffs at the time of the operative
events (April 28 1998), based on thum'n‘ direct assertion of rights vnder ¢ I>1y 28 1993 guaranty
dclivered by defendant Mctallgescllschelt Capital Corp. (“MG Capital”) p/k/a MG Holdings
North America, Inc., was $7,673,000.0C, as demanded m the complaint; not the inflated sums
being advozat=d at this latc stage by plantiffs’ cxport witness (see, Post-Trial Decision al 3).
Qlaintiffs’ late.r assert=d demand for a h'gher sum is, thus, disingenuously mconsistent with their
wwn clear, understanding of economic consequence during the time that 1t mattered most — the
formal demand of the guarantor, MG Cepital, whigh precipitated this lawsuit

Moreover, Eilber s propesed testimony includes a variable for interest on past due

: Although plaintifls [iled a second amended complaint (Order to Show Cause Lix.
I, it zould not have the cffect of tacitly allowing a new theory o [ damages, as permission for such
an ancendment was cxpressly withheld in the January 2002 Decision. Plaintifls” counsel’s
suggestion to the contrary (Barkin Aff. [5/6/04] [seq. no 12| 9 5) makes a mogkery of that
decision.




amounts, basced on his own interpretation of the contracts (id.). As the April Order states, this,

too, is belatedly asserted and is likewise precluded.

Plaintiffs” arguments arc substantially the same as those presented in opposition to
the underlying motion in limine. “Reargument is not designed to afford tlic unsuccessful party
successive opportunities to reargue 1ssucs pieviously decided.” (William P. Pahl Equip. Corp.,
Supra.)

Plaint ffs” motion for lcavc to rearguce (scq. no. 11) is, therelore, denied.

Plaintifls’ motion to amend the cxpert witness disclosure statcment (seq. no. 12)
is also denied. The proposed amended statement (Order to Show Cause Ex. E) continucs to press
a damages theory bascd on pricc averages, and not actual closing prices as of April 12, 1996 and
December 16, 1996 — tlic dates plaintiffs exercised their rights under the cash settlement
provisions of the gasoline conti-act and diesel contract, respectively. As explamced, the new
“average price” theory deviates [rom the “closing price” theory of damages of which defendants
were on notice throughout the overwhelming duration of this lawsuit. Moreover, as noted,
plaintiffs themselves embraced the closing price theory of damages in their direct dealings with
delendants.

Accordingly, 1t 1s

ORDERED that the motions arc denicd; and it is further




ORDTERID that counsel for the parties shall appear before the court on June 18,
2004 at 9:30 a.m. for a pre-trial confercnce.

Dated: June 7, 2004




