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M G  1UiFJNTNC.i AND MARKETIN(;, INC.  aiid 
MG I-IOLDINGS NORTfI AMERICA, TNC’, f/k/n 
MKI’AT,J,GES ELLSC‘HAFT CAPITAL C‘OlU’., 

Hemian C‘alin, .I. 

Molion seqirciicc numbers 1 1 ami 12 arc consolidatcd for disposition. 

Plaintiffs move (scq. no. 1 1 )  for reargiimcnt ofdcfcndant’s motion in liiiiinc, 

wliicli was granled by clecisjoii and order dated April 1 ,  2004 (the “April C)rclcr”), C‘PLR 222 1 

(d) .  Plaintiffs rwtlicr iiiovc (seq. IW. 12) TOI- lcavc to amend hei r  expert witiicss disclosure 

stntcmcnt, id., 3101 (d) ( 1 )  ( I ) ,  (11). 

‘I’he hcts  and conclusions or law undcrlying t h i s  action ai-e li.illy set l‘orth in h e  

court’s post-ti-ial decision and oi-clcr rlatcd June 24, 2003 (the L ‘ l ~ ~ ~ s i ~ ~ l ~ ~ - I ~ d  Decision”) (@Z 4 

AD3d 1411 [ I “  Dcpt 2004]), and will not bc rcpcatcd here.’ ‘l’lie April (Irclcr gixiiled de lnda i~ t ’ s  

iii o 1 ion i i i  lim i t i  c to 13 ar tli c pro po sed tes ti iii oily o f p 1 ai tit i ffs ’ exp ei-1 wit I i css, P ro fes so r W i 1 1 i ai7 I 

Silber, 211 the roi-tlmmiiiig damages pliasc ol’trial. As cxplaiiied in that oi-dcr, Silhcr’s proposed 

Tlic Post-Trial Lkcision dctcriiiiiicd that defendants i11-c i i i  I>rcach of two con(i-;tcts I 

foi- thc salc o f  I-cfincd peti-oIeiini products; h e  amount of clxniagcs to he detemiined at liii.thci. 
p ro c t‘ ed 1 11 g s . 
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wily O F  l-iwilici- ameiidiiictit to the alrcady ;imendcd complaint. ‘l‘he court had previously dciiicd 

pl:iiiitiffs’ motion Tor Icavc to so amend I>y decisioii and ordcr dated .lanunry 16, 2002 (the 

“January 2002 Ikcisioii”), on grounds of  iiIidue delay and prejudice lo dci-~ciicI;tnls, ;is dl pi-e-trial 

discovery had alrexly ccme to an end. The court iioted lhat tlie pi-oposcd cxpert tcstiiiiony woultl 

h;-tve had thc clTecl of iiicrcasing the ad damniiiii to ri; 13,00O,OOO.C70, horn tlic $7,G00,000.0(3 

sought iindcr tlic d a m q c s  tlicory assertcd by plaintifiB tliroiighoui tlie enlirc course of [tic cnsc, 

tlirough the closc ordiscovcry. As the April Order obsct-ved, “11 Jcave ofcoiirt is ordinarily 

dciiiecl whcn a plaintiff sccks to inci-ease its datiiiiges claim closc to t r i d  (Nit 

AD3d 788 [ I ” ncpt 198 l]) .”  

‘‘A motioti [or leave to reargue piirsuanl lo C:PI,R 2221 is addl-wed to tlic sot~nd 

discretion or the court , , . .” (William P. P d /  Eq@. C-’or.p. 1’. Krusis, 182 hL)2d 22 I I ’’ Lleplj, 111 

c h r i c d  X O  NY2d 1005 I 19921, rcwr~q drwitd X I  NY2d 7x2 11 0931.) I I  “sliall be txiscd iip(:)ii  

iiialters 01. Lict or law allcgcdly overlooked 01- iiiisal?prcIiended by tlie cuurt i n  dcterminiiig tl-ic 

prior i i io t io~i ,  but s1iaII iiol includc any maltcrs 01‘ fact offcrccl on (lie prior- motion1 .I” (VI’Llt 

2221 I C 1 1  [Z].) 

Tlic nmencled complainl (Ordcr to Show C‘ause Ex.  ,I) alleges h i t  tlie c o n ~ i x t s  

obligated defendants lo pay the difference bctwccn the closing Ncw York Mercantilc lixchangc 

(“NY MEX”) prices for gasoline futures as of April 12, 1996 ($0.(!005 pcr gallon) and tlic 

contract pi-icc of$O.O200 per gallon (Complaint 7/11 8-1 O).’ Tlic complaiiit h i -her  alleges 1 h ; t t  tlic 

J The piirchasc qiranlity for each one o f  the conkicts - gasolinc aiicl diescl - was 
42,000,000 gallons (C‘omplaint 1111 9, 12). 
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amounts, bnscd oii his own interpretation of the contracts ( i t f . ) .  As the A.pi-iI 01-del- slalcs, this, 

t tm, is hcl:itcdly asserted and is likewise pi-ecluded. 

Plaintiffs’ argiiriiciits arc suhstaiilially tlic saiiic as tliosc prcscntcrl i n  opposition to 

the irnderlying motion in liiiiiiic. “Rcargiiiiiciit is not designed to aI‘ford tlic Liiisucccssfiil pnily 

suc cess i vc o p p o r 1 I I n i I i es to real-gi I c i ss iics pi-e v i o I I s I y d ec i d et1 . ” ( lYillir I H I  P PI i 11 I /?q 1 I ip. I ‘or/?. , 

.Y 1 i p r l l .  ) 

l)liiil1tiKs’ motion Iiw lcavc to rcai-giic (scq. no. 1 1 ) is, tlicrcfiJrc, denied. 

Plaiiiti Ilk’ iiiotion to amend the cxpcrt wilness disclosure stalcmen[ (secl. 110. 12) 

is also denied. ‘1’11~ pi-oposccl aiiicndcd statcincrit ((Irdcr to Show C‘nusc Ex. E) coiitinucs to prcss 

;i damages theory bascd ciii price avcragcs, and not actual closing priccs :is oi’ April 12, 1 !NO and 

l.>eccn-ibci- 16, 1096 - tlic dates plaintiffs exercised their rights wider [he c x h  selllenicnl 

provisions of h e  gasoline conti-act and diesel contract, respectively. As esplainctl, thc ncw 

“avcragc price” ~heol-y deviates h i n  the “closing price” theory of dan-iagcs o r  which dcfkiidai~ts 

wcrc on nolice hroughout the ovei-wht:liiiing duration o r  this lawsuit. MOI-COVCI-, as nolctl, 

plaiiiliffs hemselves embraced the closing price llieoi-y orc1riiii;lges in  llicii- clii-ccl rlcalings wit11 

S 

thc moiions arc denied; and it is I‘urthcr 
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