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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: PART ''1 7 
0 I @4341/2002 

SEQ 5 

R E A R G CJ M I ,  N 'I'IIIECO N S 1 D ERA T I O N  

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to  were read this motion tolfor 

I PAPERS NUMBERED 

I 
Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... I 

I 
Answering Affidavits - Exhibits . . 

Replying Affidavits -- I 
I 

Cross-Motion: Yes I I No 

Upon the foregoing papers, it is ordered that this motion 

Dated: T I 
I 

J, S. C. 
Check one: r-1 FINAL DISPOSITION fl NON-FINAL DISPOSITION 

Check if  appropriate: u DONOTPOST'  

[* 1 ]



S1JPREME COURT OF THE STATE OF NEW YOKK 
COUNTY OF N E W  Y O R K :  IAS PART 49 

METROPOI .I‘I’AN STEEL INDLJSTRIES, INC‘. 
d/b/a STF,EI,CO, 

Plaint i lf ,  

-against- 

PElUN I c‘ ORPO R A T IC3 N , A M E I< 1 C A N H 0 ME 
ASSLJRANCJ.! COMPANY, FIDELITY AND 
DEPOSIT CXIMPANY OF MARYLAND arid 
l,l13ERrl’Y M l J ‘ l l l A L  INSURANCE COMPANY 

Defendants , 

PER J N T COR PO R A T I C 1 N ~ 

Third-Party Plaintiff, 

-against- 

S‘I’V, INCOKPORATED, 

‘1’11 ird-Parly Defendant. 

PH<INT CORPORATION, 

Plaintifl, 

-against- 

WDF, INCI. and I X D F R A I ,  INSTJRANCIE COMPANY, 

Index N o .  104341/02 
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Motion and cross-motion by WDF and Federal Insurance Co., and Me1roplil:in sici.1 

Industrics., Inc. (Sleelco), for reargument of tlie prior molion to consolidate, and upon 

reargument , denying thc motion to consolidate. l’ei-ini Corpration opposes h e  mutioil to 

cco i i  so 1 i dat c. 

7 ,  lliesc actions arise from the design and construction of ;I mLilii-stoi-ied biis depot O I I  I OO’” 

Streel in Manhattan, owned and operated by the Metr-opulitan l.’i-ansit Authority. SCVCI.;~.~ sep~ t r -~~ lc  

contracts and sub-contractor claiiiis arc at issue. 

A ftcr tlic main action had been cornmenccd and wm peiiding in New Yui-lc C ’ O L I I I ~ Y ,  Pcriiii 

coiiiiiien~ed an action in Wcstclicster County, Perini Corp. v .  W 

Insurance co., sup. Ct. Westclicstcr Co., Tndcx No.  12957/2003 (the Westchester- ~ 1 1 0 1 1 ) .  Tllat 

action was coiiiniciiccd after h e  main action. Discovery in  tlic m i t i  action is substantially 

completed, and in fix1 a note ol‘issuc has I>ccii lilcd. I n  contrast, in the Weslchestei- actioii 

discovery rciiiains to be done. hi fact, the imjoi- reason Ibr considering movant’s argiimenls is 

their claim that plaintif‘f‘sccks darnagcs of $1 0,000,000 from them, and they Iiave not had ;ti1 

opportLiiiity to have ~iieaningful discovery. 

F , 1nc. and Wcstchcslci- 

If tlic actions remain consolidated, either the partics to tlic Wcstchcstcr actioii will nol 

have an adcquatc opportunily lo have discovery, 01- the ~-esoliitioii ol’tlic iiiiliti actjoIi by trial will 

hc unduly delayed. Neither orthcsc options is acceptable. 

The motion for consolitlation was considered by tlic court at two scpamtc times. ‘I’lic tii-st 

was at oral arguinent on tlie motion to consolidate. Alter hearing oral arguiiicnt, the cour~  denied 

the hl-aiich of tlic iiiotioii seeking consolidation, li-om thc bciich, 011 the record. When thc motion 

was I-’ornially submitted togctlici. with other motions, the court inadvcrtently agaiiI cc)iIsidci.ccI i 
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an d caime to Ihc copposile conclusion. J n  this the court, erred, and now vacates that l>ranch oI‘ its 

written decisiori dated Junc 14, 2004 which directcd consolidation. lnstoad, tlie court iiow q a i i ~ i  

clciiies that hra~icli oI’tlic rnotion which sought consolidation. I n  all other respects, thc .I iiiic 14, 

2004 decisioii shall remain in. effcct. 

The ck” has consilicrcd the fact that holh t.hc n-lain action and the Wcstchcslcr ~LCt iOi i  

basicdly arise out of the sanic construction projecl, ;~iid that l’erini is :i p:i.irty to h o r h  actioris. 

TJowevei-, Ihc issues in thc differenl. actioiis are largcly scparale, and i t  wo~ilcl not hc j u s t  to citliei- 

rcqiiire ~ I J C  partics lo the iiiaiii action to delay resoJ.irtiori of t.heii- action, or to rcquirc h e  

defendants in lhe Wcstchcster action to proceed to trial wilhout a proper opportuiiily to conclticl 

discovcry. 

‘I’he motion and cross-motion lo reargue arc granted. IJpon reargurnciit, h e  CoLii.t vac;ttcs 

that branch ol’its prior decision which granted the motion to consolidatc the Westchcstcr x l i v n  

into tlic iiiain act.ion, a id  instead dciiics that bra~ich o f  the origiiial n-lotion. ‘l’he said dec,isioi.i is 

adhered t.o i i i  all other respects. 

Settle order. ‘lhe proposed order shall contain a. provision requii-ing ti-ansl-kr ur’t.lw 

Weslchestcr- action lo Ihe Suprcnie Court, Wcstcheskr County, tinder index I i i i i i i t x i -  12087/2OO_?. 

Ilatc: Atrgusl. 18, 2004 

Enter : 
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