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SUPREML COURT OF THE STATE OF NEW YORK
COUNTY OFF NEW YORK: TAS PART 49

MLETROPOLITAN STEEL INDUSTRILS, INC.
d/b/a STEELCO,

Plaintiff,
-against-
PERINI CORPORATION, AMERICAN HOME
ASSURANCEL COMPANY, FIDELITY AND
DEPOSIT COMPANY OF MARYLAND and
LIBERTY MUTUAL INSURANCLE COMPANY,

Defendants.

PLERINT CORPORATION,
Third-Party Plaintift,
-against-
STV, INCORPORATED,

Third-Party Defendant.

PERINT CORPORATION,
Plaintiff,
-against-
WDE, INC. and 'EDERAL INSURANCE COMPANY,

Defendants.

Index No. 104341/02
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Motion and cross-motion by WDF and Federal Tnsurance Co., and Metropolitan Stecl
Industrics., Inc. (Steelco), for reargument ot the prior motion to consolidate, and upon
reargument , denying the motion to consolidate. Permi Corporation opposes the motion to
consolidate.

These actions arise from the design and construction of a multi-storied bus depot on 100"
Streel in Manhattan, owned and operated by the Metropolitan Transit Authority. Several separalc
contracts and sub-conltractor claims arc at issuc.

After the main action had been commenced and was pending in New York County, Perini
commenced an action in Westchester County, Perini Corp. v. W D I, Inc. and Westchesler
Insurance Co., Sup. Ct. Westchester Co., Index No. 12987/2003 (the Westchester action). That
action was commenced after the main action. Discovery in the main action is substantially
completed, and in fact a note ol 1ssuc has been filed. In contrast, in the Wesl(chester action
discovery remains to be done. In fact, the major reason lor considering movant’s arguments 1s
their claim that plainti(T sccks damages of $10,000,000 from them, and they have not had an
opportunity to have meaningful discovery.

If the actions remain consolidated, either the parties to the Westchester action will nol
have an adcquate opportunity to have discovery, or the resolution of the main action by trial will
be unduly delayed. Neither of these options 1s aceeptable.

The motion for consolidation was considered by the court at two scparate times. The {irst
was at oral argument on the motion to consolidate. Aller hearing oral argument, the court denied

the branch of thc motion seeking consolidation, from thc beneh, on the record. When the motion

was formally submitted together with other motions, the court inadvertently again considered it




an d came to the opposite conclusion. In this the court, erred, and now vacatcs that branch ol 'its
written decision dated Junc 14, 2004 which directed consolidation. Instcad, the court now again
denies that branch ol the motion which sought consolidation. In all other respects, the Junce 14,
2004 decision shall remain in effect.

The Court has considercd the fact that both the main action and the Westchesler action
basically arise out of the samc construction project, and that Permi is a parly (o both actions.
Tlowever, the issues in the different actions are largely scparate, and it would not be just (o cither
require the partics Lo the main action to delay resolution of their action, or to require the
defendants in the Westchester action to proceed to trial without a proper opportunity (o conduct
discovery.

The motion and cross-motion (o rearguc are granted. Upon reargument, the Court vacates
that branch of its prior decision which grantcd the motion to consolidate the Westchester action
into the main action, and instead denics that branch of the original motion. The satd decision 1s
adhered to 1n all other respects.

Settle order. The proposed order shall contain a provision requiring transfer of the
Weslchester action (o the Supreme Court, Westchester County, under index number 12987/2003,
Datc:  August 18, 2004
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