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ST JPREM E COURJ' OF THE STATE OF NEW Y ORK 
COUNTY OF NEW YORK: IAS PAK'T 56 

SHARED COMM1JNXC'ATION SERVlClES 
OF ESR, INC., 

Plaintiff, 

-against- 

GOLDMAN SACHS & CO.. 

RlCJIARD B. LOWE, 111, , I :  

In this action, plaintiff Shared Chnniunjcalion Scrvices of ESR, Inc. (SCS) secks to 

rccover damagcs oP$1 million lor dcfendaiil Goldman Sachs & Co.'s (Goldman Sachs) alleged 

tortious interference with contract and prospcctive business relations, and civil conspiracy. 

Goldman Sachs now moves to dismiss the two-count complaint as time-barred, and for failure to 

statc a cause or action. 

Facts 

SCS,  a provider of'telecommiinicatioiis services, js a Delaware corporation with its 

priricipal place ol'busincss in Philadclphia, Pennsylvania. In September 1 986, SCS entered inlo 

a n  agrccment with non-parly Swcdesf'or-d Road .loinl Venturc I (Swedcsford), whcreby SCS was 

to be the exclusivc provider of certain ~elcconimunicatioiis services at Bay Colony, a suburban 

oflice park localed in C'hcster County, Pennsylvania (Agreement). The scrvices included, among 

other things, telephone, word processing and copicr services. The complaiiit alleges that, rclying 

upon tlic Agreement, SC'S installcd slate-of-tlic-ad klecommunicatioiis facilitjcs at Bay Colony, 

cmdcrtooh sirbstaiitial conlractual obligations, and began providing tclcconiniunications serviccs. 
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In keeping with the exclusive nature of thc Agreemcnt, the Agreement required the owner 

of Bay Colony to proniotc only thc services of SCS to the tenants ofBay Chlony, to use SCS’s 

services in any officus maintaincd hy the owiicr oi‘Bay Colony, and, in general, to assist in the 

markcting of Sc‘S’s services to building tcnants. Upon the salc of Bay Colony, the Agreement 

required that, as a condition to thc sale, lhe purchaser assume the owner’s obligations under the 

Agreement, unless releascd in writing by SCS. 

SCS clainis that Swcdcsford breached the Agreement in several respects, includiiig tlic 

rcquirenients concerning exclusivity, allcgedly failing to advise Bay Colony tcnanls o l  SCS’s 

serviccs, and hiling to provide S C S  with information concerning prospective Bay Colony 

tenants. C.~onseyLiently, in I 990, SCS commcnccd an action against Swedesford in Pemisylvania. 

Subsequently, Swedesford commenced bankruptcy proceedings, and, thereafter, SCS scttled its 

claims with Swcdeslord. 

In February 1 994, non-party The Travelers Insurance Company (Travelers), a creditor o l  

Swedesford, purchased Hay Colony fioni Swed.esford. Travelers allegedly agreed to assunic 

Swedesford’s obligations uiidcr the Agrecment. SCS allcgcs that Travelers failed to perlorm its 

obligations under the Agreemcnt. 

SCS maintains that Goldman Sachs formed lion-party WI-lTIi Real Estate Limited 

Partnership (WHTR) for tlic purpose of purchasing propcrties Irom Travelers, and that WHTR 

purchased Bay Colony lrom Travelers in Septcniber 1994. SCS clainis that WH‘I’K assumcd 

Travcler’s obligations under ihe Agrccnient. SCS avers that it was never iiotified o l  the sale, and 

t1ia.t it  did not iind out that Hay Colony was transferred from ‘i’ravelers to WHTR until 1997, 

when W i4’TR advised SCS to remove its cquiprnent from Hay Colony. 
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SCS claims that W1 ITR maintained no employees or offices, and, thcrehre, retained lion- 

party Arclion Group I,.l'. (Archon) to act as its agent for all purposes relating to Bay Colony. 

SC'S claims thal Arclion is wholly owned by Goldman Sachs. 'The complaint alleges that both 

WH'I'K and Achron breached the Agreement, by, among other things, railing to USC SCS's 

scrviccs, hiling to pmvidc Bay Colony tenants with information about SCS, introducing Bay 

Colony tcnmts to othcr teleconmuriications scrvicc providers, and failing to providc SCS with 

information about Hay Colony tenants. Consequently, in 199X, SCS added WHTR as a 

d cfcnd an t i 11 th c peiid i n g Pun n s yl vania action against S wed esford. ' 
Non-party Allied Riscr Communications, Iiic. (ARC) is a telecommunications service 

providcr, allcgedly formcd in I996 lo provide high-speed data services to small aiid medium- 

sized busincsses. SCS claiiiis that ARC's initial public offering, in October 1999, was 

underwritten mid managed by Goldman Sachs. Goldnian Sachs allegcdly invested inillions of 

dollars in ARC: prior to the IPCI), and stood to earn millions of dollars in fees, and fi-om the sale of 

ARC's stock, because Goldiriar~ Sachs was allcgedly one of ARC'S largesl owners, owning 

approximalcly 3.5 million shares, or 6.3%, of ARC's stock. SCS maintains that Goldman Sachs, 

thcre~orc, had an interest in ARC'S success. 

The complaint avers that Goldman Sadis, through WHTR and Archon, was the 

conlrolling lwcc behind all management dccisions involving Ray Colony while owned by 

WHTK. SCS maintains that, undcr the stcwardship of Goldman Sachs, WHTK and Archon 

At oral ;ugument held on this niolioii on Juiic S,  2004. Goldman Saclis statcd that I 

S('S's brcach of contract action against Wl 1'1 K in 1"nsylvania welit to trial in 2000, but claims 
that the trial was iicver coiiipletcd a id  that that case rcmaiiis pending in 1"nsylvania. Tr., at 4- 
5 .  
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diverted the provision of telecommunications services at Hay Colony from SCS lo ARC. 

According to SCS, Goldman Sachs engaged in this type of exclusionary conduct from 1997 

through Noveriiber 1 999, when WT TTR sold Ray Colony to non-party CaliIoriiia Stale Teachers 

Rctircment System (CalSTKS), allegedly a client of Goldman Sachs. 

'The complaint alleges that, as part of the agreeincnt to sell Hay Colony to CaIS'I'KS, 

WI I'iR reprcscnted that thc Agreement was not binding upon the Bay Colony properly, or upoii 

CalSTRS as a subsequcnt purchaser. W HTR also allegedly agreed to indemnify CalSTRS 

against any claim made by SCS in coiiiicction with the Agrcciment. SCS claims that this conduct 

amounted to another breach of the Agrccmeril, because WHTR failed to require C:alS?'I<S, its a. 

subsequent purchaser of Hay Colony, to assume tlic owner's obligations under the Agreemeiil. 

SCS succl CalSTRS in Pennsylvania i n  2001. CdS'i'RS is allegedly the current owner of Hay 

Colony. 

SCS conimenced this action in New York State Supreme Courl in JUJY 2003, by servicc 

of s i i " m s  with notice. Subscyueiitly, Goldman Sachs removed the case to the United States 

District C'ourt for the Southern District of New York., because the summons with n o h  asserted 

violations of thc federal Racketccr Inlluenced and Corrupt Organizations Act (R1C:O). 1 lowever, 

whcri the complaint was served, it did no1 include a RICO cause of action. SCS movcd to 

remand h e  case back to the New York Supreme C.oud, arguing that, without the fedcral NU) 

claim, the District Churl lacked suljccted matter jurisdiction. Specilkally, in its opcning bricf to 

the District Chirt, SCS asserted that thc action should be remaiidcd to the Ncw York Supreme 

Court, "because thc Complaint only alleges causes of action arising under the laws of the State of 

Ncw York ... ." 1;ioccola Decl., Ex. H, at 1. 'lhc case was rciiianded .to this court. 
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Discussion 

Goldman Saclis moves to dismiss SCS’s claims, arguing that SCS fails to statc a cause of 

action uiidcr New York law. S C S  does not respond to Goldman Sachs’ argument that SCS fails 

to state a cause ol‘ action uiider New York law. Rathcr, SCS argues that Pcnnsylvania law 

governs its claims, aiid analyzcs ils claims only under Pcnnsylvania law. 

SC’S allinnatively argued bcfore the District Court that “the [cloniplaint only allcgcs 

causes of aclion arising under thc laws of the Slatc ofNew York ... .” Id.  SCS now claiiiis that 

this statement was not mcant lo apply to thc substantive laws ofNcw York, but rather, urgcs the 

court to rccognizc the prccept that its statement requires the application of New Yorli conflict of 

law rulcs. SCS Opp. Mciii. oPLaw, at 21. Ilowevcr, SCS fails to idcntifji any legal authority to 

support its statement that such a prccept exists, and thc court is not aware of any such prccept 

that is npplicablc to the interpretation 01. the statement inade by SCS lo the District Court. 

Indeed, the court can conceive of iio other iiitcrpretation ol‘ SCS’s slatcment than an outright 

acluiowledgmciit that its causes of action werc created by New York law. %e e.g. Provident l i je 

& Acc. hw. Co. 1’ WdEcr, 906 F2d 985, 988 (41t’ Cir 1990) (“[a] suit ‘arises under’ federal law if 

fedcral law crcates [he cause o l  action”). 

I laving consenled to, and, in fact, al‘liimatively argued, that its causes ol‘actioii arise 

iiricler Ncw York law, the choice ol-law inquiry is concluded. Amcrican Fi4d Corp. 11 llluh 

Encrgv Ut’v. C,’o., 122 F3d 130, 134 (2d Cir 1997) (“where the parties have agreed to the 

application of the forum law, their consent concludcs the choice of law inquiry”). Moreover, thc 

slaleiiiciit made by counsel during llie proweding before the Jlistrict Court in this action 

constitutcs a binding judicial admission hcfore this court. Mlrttcr i?f.thc f,iqi~idutio~z of  Chior1 
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Jndc.m. Ins. Co. of’N. Y. v American Ccnlcnnial Ins. C . k ,  89 NY2d 94, 103 (1 996) (admission by 

counsel for liquidator in separate action constitutes informal jiidicial adinissioii binding upon 

liquidator in instant action). I;or the foregoing reasons, New York law applies to the court’s 

analysis of SCS’s claims on Goldman Sachs’ motion to dismiss. 

‘1’0 state a cause ol‘action I’or tortious interference with contract. under New York law, a 

plaintiff must allege: “(,l) tlic exislencc oi‘a contract between plaintill‘and a third party; (2) 

deIiiidanl’s knowledge or thc contract; (3) defendant’s intcntional inducciiienl of the third party 

to breach or otherwise rcnder performince iimpossiblc; and (4) damages to plaintiLl,” KronoLs, 

lnc. 1) A VX ( k r p , ,  8 I .NY2d 90, 94 ( I  993). A cause of action for tortious intcrference with 

coiitract niust allege that the defendant’s “coiiduct was molivatcd solely by malice.” Shiipiro 1’ 

C e w d  Gcn. Hospikll, Inc., 25 I AD2d 3 I 7, 3 18 (2d Dept 1998). 

Hcrc, the complaint does not allege [hat C;oldman Sachs’ conduct was motivated solely 

by nialicc. Rather, tlic complaint alleges that Goldman Sachs was motivated by its own 

ecoiioniic iiitcrest in currying favor with SCS’s competitor, AKC. Complaint, 117 97, 106-07, 

125, 145, 151. Indeed, the complaint avers that WHIK’s decision to brcach the Agreement had 

“nothing to do with either SCS or the Agrccment, and was biggcr than just Bay Colony.” Id., 7 

95. Thus, Goldman Sachs’ conduct could not liavc been solely motivatcd by malice toward SCS. 

Thcrcfore, SCS fds  to statc a cause or action for tortious interfcrcnce with contract. 

Accordingly, Chldman Saclis’ motion to dismiss that cause of action is granted. 

To statc a cause of action for lorlious interlkrericc with prospective business rehtioiis 

under New York law, thc plaintifl‘must allege that thc derendant interfered with a business 

rclationship, using unlawl’til or improper iiicans, with the sole purpose ol‘harniing tbc plaintiff. 
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South Fourth S t .  Pruperties, Inc. v MLischel, 1 AD3d 347, 348 (2d Ikpt  2003). The plaintiff 

must also allcge “that the action complained of was motivated solcly by malice or to inilict in.jury 

by iiiilawfiil means rather than by sclf-interest or othcr economic considerations.” Mutter ql‘ 

Enlcrfnirintenl Partners C h u p ,  In[*. 1’ Llmlis, 198 AD2d 63, 64 (1 st Dcpt 1993). The plaintiff 

iiiusl identify a prospcclive business rchtion that was impaired by the dcfendant’s conduct. &sf 

I’liyphuncs, Inc. v limpire ,Ytute Puyphonc Assoc., 272 AD2d 139, I40 ( I  ” Dept 2000). 

As discussed szipym, the complaint docs not allege that Goldman Saclis was motivaled by 

malice, but ratlicr, asserts that Goldman Sachs’ conduct was motivatcd by its own economic self- 

interest. Morewcr, the complaint fails to identify a n y  prospectivc busiiicss relation that was 

impaircd as ;I result of Goldinan Sachs’ alleged conduct. Therefore, the complaint fails to statc a 

cause ol’ action I‘or tortious interfcrence with prospcctive business relations. Accordingly, 

Goldmm Sachs’ motion to dismiss this causc oi‘ action is grantcd. 

?he complaint also assci-ts a claini for civil conspiracy. However, “conspiracy is not 

recognized 21s an indcpendent tor1 in New York.” ReZZ v Alden clhvner,P, Inc., 299 hD2d 207, 209 

( 1 st Dept 2002). Thcr-cfore, SCS cannot statc a cause of action for civil conspiracy. Accordingly, 

Cioldmaii Sachs’ motion to dismiss SCS’s civil conspiracy cause of action is grmtcd. 

Dccause the complaint is dismissed for failure to state a cause of action, the court nced 

tiol addrcss Goldinan Sachs’ altcriiative gmund for disinissal of the complaint as time-barred. 

Accordingly, it is liereby 

ORIIbXED that tlic motion to dismiss is granted and the coinplaint is disriiissed with 

costs and disbursements to del‘cndant as taxed by the Clerk ol thc Court; aiid it is further 
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ORDERED that the Clerk is directed to cnter judgment accordingly. 

Dated: Octobcr 26, 2004 

ENTER: d; 
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