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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 47 

JOHN L .  METE and MERRILL J. GOTTLIEB, 
individually and on behalf of all other 
persons simtlarly situated 

Index No. llS68?/2033 
Plaintiffs, 

DECISION AND ORDER: 
-against- 

KEW YORK STATE OFFICE OF MENTAL RETARDATION AND 
DEVELOPMENTAL DISABILITIES and NEW YORK STATE 
DEPARTMENT OF CIVIL SERVICE 

3efendants. 
X ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ _ _ _ _ _ _ _ _ _ _ _ ~ ~ ~ ~ ~ ~ ~ - . - -  

PAULA J. OMANSKY, J.: 

In this action f o r  age discrimination under the Human Rignts 

L a w  (Executive Law, Article 15, 8296, et seq.), defendants, the N e w  

York State Office of Mental Retardation and Developmental 

Dtsabillties ( " O M R D D" )  and the New York State Departnert of C l - \ ; l l  

Service ( " D S C " !  move, pursuant to C P L R  3212, to dismiss plaintiffs' 

first through third causes of action on the ground that plaintiffs 

'lave failed tc state a claim f o r  age discrimination based on t h e  

theory of disparate treatment 

FACTS 

In mid 1989, defendant OMRDD undertook a staff reduction which 

involved complete elimination of the Chief of Service job title, 

fol lswed by a demotion or retirement of all incumbents h o l d i n g  t l x t  

j o b  tizle. As a resdt all 46 incumbents, including plaintiiis, 

each of whom was over the age of 40, were demoted, or allegecI1:i 

force 10 retire from State service. 

Plai.ntiffs John L. Mete and Merrill J. Gottlieb, individually 
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and on behalf of all other persons similarly si~uated, allege c h a t  

prior to September 20, 1989, each of the Chiefs held a salary graiie 

of DCS-5 or GS-32. After September 20, 1989, 40 of tke fornrr 

'Ck-iefs, i.e., those who did not resign or retire as a result of the 

?eduction in Force ("RIF") , were demoted to salary grades DCS M-1,  

P s 1 - 3  o r  C - S - 2 5 .  This resulted in a loss of base salary and c:l~?cr 

compensation-related benefits in the approximate amount of $ 3 O , O O O  

per annum per affected person. Plaintiffs also allege t.hat eai-!1 c f  

:he ,d~t:es being performed by the Chiefs were reassisned tc: 

Leaders and 3epu-y Directors. 

Plaintiffs maintain in this action that older workers 3vez~ 43 

svere adversely effected by layoffs and that of the 117 non~Ckiie€ 

GYRCD e-nplcyees affected by the reduction, 69 or 59%, were age 40 

and older. According to plaintiffs, of the 163 employees wb.o were 

ultim.ately affected by the reduction, 74% were 40 and over. 311 the  

other kand, the total percentage of OMRDD's employees aged 4 0  a~id 

over ir Jcly 1989 bias only 46.5%. In further support of th i s  

actior, plzintiffs have submitted evidence of a "chi-square te 

by Dr. David F. Greenberg who concluded that the results 'r.:ere 

statistically significant and indicated a disparity based on acre. 

In opposition to plaintiffs' allegation, defendarAt.s k v e  

presented affidavits and a budget report from 1989 (the ":tSi6S 

Budget Report") which states that the Chief cf Services nfficel's 

position had been under scrutiny prior to the reductior, In force 

in September 1989. An earlier document dated 1991 exti tl e3  

"Rlternazive Organization Structures for Office of b?er~tal 
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Retaraation and Developmental Disabiilties Borough and District 

Disabilities Services Offices" (the "1981 Organization Report ' ' 1 1  

concluded that the management staff at the service level have 

inappropriate and inadequate responsibilities for the current 

levels of compensation (see, defendants' Ex. 1). The 1981 

Organization Report proposed that the current Chief's title should  

3e changed and that the new positions be given a pore appropriate 

1 eve 1 of cornp e ns at ion. 

Defendants have also submitted the affidavit of 3arbara Howes, 

the Ueputy Commissioner for Program Cperations at GMRDD in l5e9, 

who states that the agency acted upon the recommendations in 1985 

and "earmarked" the Chief's title. In addition, defer,dants 

presenred the affidavit of Arthur Y. Webb, the former GMRCD 

Commissioner, who explains that the reduction in force had Ehr-e? 

priorities; the streamlining of OMRDD's organization, the reduction 

of unnecessary positions and functions, and the better uti1izat:~on 

3f resources for consumer needs. 

In a decision and order dated May 6, 2003 (the May 2003 

order) , this court dismissed plaintiffs' disparate irrpact clai~ms 

finding that defendants had presented sufficient documentary 

evidence that a reduction in force was a budgetary necessity- and 

the Chief of Service Title was outmoded under the p l a r r ~ e d  

reorganization. This court also declined (in the May 2003 order) 

to modify the prior holding on September 18, 2002 (the Septerrber 

2002 order) where the court ruled that 

A recuction in work force due to economic conditions is 
a legitimate, independent and non-discriminatory reaso? 
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f o r  an employment decision (Laverick & Hines, Inc. v New 
York State Division of Human Riqhts, 88 NY2d 734, 733 
[1996]). If the law permits an employer :he ri3hL t3 
reduce the nllmber of employees in a job tit;? (ibie.), 
zhere is no legal basis for this court to tind that 
defendants are prohibited from eliminating an enzire j o b  
title as the result of reorganization of the superviscry 
structure of the OMRDD. 

(September 2002 order, at 12) 

In t h e  May 2003 order, this court. granted cefendsnts leave  t- 

renew to dismiss plaintiffs' disparate treatment claims as well 

any other remaining cause of action. 

The remaining facts of the alleged discrimi.nation and t .k t  

procedural history are fully outlined in this courts' ~ r l n r -  ?Yay 

2003 and September 2002 orders and shall not be restated here. 

DISCUSSION 

In order to succeed on their claim that they suffered 

disparate treatment, plaintiffs must eventual.ly establish a p . r l m ~  

facie case by showing that they were members of a protected r l a s c ,  

were qualified for the position, had experienced an ~12~verse 

employment ac: giving rise to and inference of discri.minatici-1 

(Erennan v Metropolitan Opera Assocs., 192 F 3d 310, 3 1 ~ 6  [2d Cir 

1 9 3 9 1 .  Thereafter, the employer must articulate a legitimate non- 

discriminatory reason for the adverse action j.t took aqainsc tlie 

employee (ibid.1. Plaintiff must then show thar tke proffer-ed 

reason was pretexual (ibid.). 

Here, this no dispLte that the plainti-ffs are members of a 

prctected class and that they were qualified f o r  their p o s i t i o n s .  

Plaintiffs can also reasonably argue that their retlremert a n d  

their ,drop in pay grade was an adverse employment a c r i o n .  As to 
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:he inference of discrimination, the Jnited Stsces Suprc:ne 

has found that disparate treatment is the most easily unde-stccm3 

t y F e  of discrimination where " ' [t] he employer simply tre2t.s some 

people less favorably than others because of their race, co;or, 

religion, sex, or [other protected characteristic] ' " (Raytheon c'o. 

v Hernandez, 2s ~, 1 2 4  S C: 513, ~ i20331, quot i r i r j  

Teamsters v TJnited States, 431 US 324, 335, n. 15 [ 1 9 7 i ]  [remaining 

citation omitted]'). Evidence of an employer's sub j ec t  ictenr t? 

discriminate is required to sustain a disparate-treatment c ! z i ~  

[Raytheon Co. v Hernandez, supra). 

"In a disparate treatment case, liability depends or i*iherlicr 

the protected trait (under the ADEA, age) actually rrotivated the 

employer's decision" (Hazen Paper Co. v Biqqins, 507 US 60.1, E810 

Li9931; . "Whatever the employer's decisionmaking process, a 

disparate treatment claim cannot succeed unless tke employe<: ' c' 

protected trait actually played a role in that process and r.ad a 

determinative influence on the outcome" (ibid.) . The United States 

Supreme Ccurt has held that when conductin? a rational basis rev:e'.i 

the court should not overturn a governmental action unless :he 

varying treatT.ent of different groups or persons is so urrelated t k  

"By contrast, disparate-impact claims 'involve enploymen: I 

practices t h z t  are facially neutra; in their treatment. of 
different groups but that in fact fall more harshly OI? one 9ro1.p 
:ha? another and cannot be justified by busiEess necessity''' 

quoting Teamsters v United States, supra, 335-335, n. 1.5). LT,??- 
disparate-impact theory of discrimination a facially r . eu t r a l  
employmer,t practice may be deemed illegally discrimicatory 
without evidence of an employer's subject intent to discrim1nat.e 
iRavtheon Co. v Hernandez, supra). 

ihvtheon Co. v Hernandez, supra, at , 1 2 4  s c:, at ~, 
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the achievement of any combination of legitinate purpose that tnc  

court can only conclude that the government ' s actions wtr? 

irrational !%immel v Florida Bd. of Reqents, 528 US 62, P 4  [ZOCO! ! 

The standard for recovery under New York's Human Rights Law 1s 

in accord with Federal standards under Title VI1 of the Civil 

Rights Act of 1964 (42 USC § 20003, et seq.) (Miller Brewinq C 3 . 2  

State Dlvisicn of Human Riqhts , 66 NY2d 337, Y3E [1351 

Similarly, in reviewing a claim under the State Human Rights Lzw 

the l s s u e  is whether the firing of the plaintiffs raises rcaterial 

questions concerning whether tho defendants' reasons fn1. 

termination plaintiffs were pretexual (Landwehr v Grey Advertlsirc, 

_nc.. 211 AD2d 583, 584 [lst Dept 19951'). 

In the September 2002 order this court held that submitted 

statistical evidence was not dispositive, ruling that 

plaintiffs' statistical evidence does not d i sp rove  
defendants' explanation for the layoff. The common 
employment factor here is not age but years of 
experience. Employees with more time on the j o b  have a 
greater chance of being promoted to higher grade levels. 
In fact, "promotions" to higher GS grades based on 
"longevity" (years in a particular State j o b  title) are 
featLres of many State positions and are often the result 
of ccllective bargaining agreements. 

Accordingly, the fact that older employees, who 
generally accumulate more years on the j o b ,  are more 
often supervisors does not automatically prove age-based 
discrimination when those positions are eliminazed for 
budgetary reasons 

iSeptember 2002 order at 13, citinq BecXer v City of New Yarli, 

icf., Cella v Fordham University, 228 AD2d 300 [lst Dept 
19961 ["Defendant's favorable evaluations of plaintiff's j o b  
performance f o r  over a decade and up until the time plaintiff 
rurned 60 years of age raise an issue of fact as to whether  3oc r  
fob performance was a pretext for age discrimination"] : I .  
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supra, 249 ADZd, at 98 and Hazen Paper Co. v Biqqins, 507 'JS 604, 

611 [19931!. 

T:?e present submissions and arguments relating to t h e  

statistical data do not require this court to modify its earlier 

findings so as to conclude that the statistical evidence now 

supports a claim of disparate treatment. 

As to the remaining allegations in support of tl-eir claim of 

intentional age discrimination, plaintiffs maintain that defendainrs 

illegally and negatively stereotyped older workers and that t?is 

animus was the true reason behind the reorganization. Plaint:.ffs 

submit affidavits of various individuals who state  that^ they : h i a rd  

managers disparaging older workers, In particular, plaintiffs 

scbmlt the affidavit of Fiorello Cicero, defendant OMRDD's Chief of 

Service, who stated that during the summer of 1999 he met with 

commissioner Webb and discussed 

that zhe Chiefs were the veteran employees of the stazc 
system and were the individuals responsible for :he 
overal.1 good operation of the facility programs. M - r .  
Webb said that he was aware of this and that he wanted L O  
keep the chiefs, but his staff persuaded him that the 
Chiefs were the old guards of the system and that OMRDD 
needed new and younger employees to take over tb~e 
leadership of the agency as OMRDD moves m.ore strong;y 
into the community 

(Cicero 6/30/1994 at 2, 7 3 ) .  Cicero also states that Elir, H o ~ w c ,  

Acting Commissioner 

acknowledged that OMRDD need to make room for younger 
employees to advance in t h e  system, and that with t h e  
contraczion of staff, OMRDD needed to remove :he cld 
guard who was standing in the way of the 'community 
movement. She, of course, later denied thaz the Chiefs 
were part of this old guard. 
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(id. at 2 ,  : 4). 
Joseph Moskowitz, the permanent Chief of Service for 3MRT!D, 

stated that in 1988, he met with Mr. Robidoux, the Director of the 

Letchworth Village Developmental Center to discuss the fcrmer's 

evaluation. According to Moskowitz, Robidoux discussed his aqe a:id 

asked if he had enough years to retire. Moskowitz fur~her a-rers 

that 

I told him that I had no intention of discussing my years 
of service or retirement plans with him. He then said 
rhat he thought my current position req,Jired so-neone who 
was younger, had more energy, and was more ccrrmitted to 
h ~ s  goal of aggressively de-institutionalizing the 
individuals who resided in the Pre-placement Unit. He 
again suggested that I consider retiring, but that if I 
didn't he was re-assigning me immediately to the positior- 
of Zvening Administrator. I objected, but accepted this 
appointment 

(Moskcwitz 9/31/1994 a: 2 ( 4 ) .  Moskowitz further states tha: 

I discussed this re-assignment with represenzatives from 
OMCE, the managerial association for state employees, and 
was ro;d that I had no possible grievance, since my 
salary was not being affected. I worked in this pos i t I .an  
f o r  =he next year and one-half, during whlch time I haci 
satisfactory evaluations. Ofter. staff from the faci;:ty 

Robidoux 3ften referred to me as "the old man" ir suci 
derogatory statements to them as "how's the old man 
faring" and :Is he ready to retire yet?" 

, 1 ^   la talk to me on my rounds and would indicate rhat Mr. 

(id. at 2, 7 5). According to Moskowitz, the Associate Direcyor, 

Ms. Wheeler a l s o  made comments to him such as "Aren't you tlred of 

this stuff yet; and "aren't you eligible to retire?" ( Id. at 3 ,  

y ' 5 )  . 

Mark Davis also stated that Fred McCormzcX, Dlrector of t h e  

Long Islznd Development Center, stated in 1981 that the Chiefs o f  

Service were "old, lazy and overpaid." 
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Altnough evidence of slurs. eitker alone o r  in con]i:r?U~ion 

with other factors, may support a discrimination claim iFervante -v 

Arerican Lunq Assn, 230 AD2d 685, 686 [lst Dept 19961 affd ? C  P?!2,:i 

523 [L9971), plaintiffs must still demonstrate a czusal 

relationship between the remarks and the termination !Hardy 'r 

General Elecironic Co., 270 AD2d 700, 703-704 [3d Deptl, 1.; de:iieiI' 

0 5  Y Y 2 d  755 [2C001 ) . Stray remarks spoke over a number of years c 

insufficient to raise a question as to whether the defendants' 

determinazion to eliminate a level of management was pretexual 

(Moon v Clear Channel Communications, Inc., 307 P.C2d 6 2 E ,  6 3 7  [ ? d  

3ept 20321 ) . In this instance some of the alleged comrcents cccur:-iid 

years earlier whereas other remarks were n o t  conternporaneCus wi :I: 

either :he lay off or the task force report ( Harcv v Genersl 

Electronic Co., supra). Moreover, the sporadic occurrence of the 

alleged stat.ements is n o t  sufficient in this context 50  show thit 

the work place was permeated with pervasive discr?.m:?ator-y 

inzlmidaLion and ridicule to support a claim t:?at the conditicmns of 

plaintiffs' employment were altered (Brennan v Metropolitan 3p.c:ra 

Assocs., supra, 192 F 3d, at 317-318). None of the litigants who 

submitted affidavits alleging disparaging remarks complained nboi~it 

the statements to anyone in authority nor did they take x n l ;  

immediate action based on their belief that they were :?airass 

because of their age (Brennan v Metropolitan Opera Assoc., Tric . ,  

294 A326 66, 77-78 [lst Dept 20011). The one individual w i i o  s e ~ n i s  

zo have tried to complain, Moskowitz, states that his collective 

bargaining unit refused to take up the issue that his sk~ift w:is 
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changed to evening hours because of age discrimination when Lttre 

was no annual salary change. 

There is nothing in the present record which shows tk.at the 

agency managers who made the actual determination to eliminate the 

Chiefs title took that action because they believed t h a L  the C h i e f s  

were incompetent or unnecessary because of their age. Ir. contrast., 

the submitted documents show that the State task force found :lhat~ 

a different method of organization would be better and more cos t  

effective. Disparate treatment does not exist when the facto;, 

mstivating the employer is some feature other than the employee's 

age [Hazen PaDer Co. v Biqqins, supra, 507 US, at 609!. T\"sroov~. i - ,  

a reduction in work force due to economic conditions IS a 

legitimate, independent and nondiscriminatory reason f s r  a:i 

employment decision (Laverack & Haines, Inc. v Yew Yori State C i x  

of Human Riqhts, 88 NY2d 734, 739 [19961). 

The court further rejects plaintiffs' asserticr tha!-. :he 

underlying budge! reports do not support defendants' decision to 

eliminate the chief of service job title ( cf., Equal Emplovmert 

Opportunity Commission v Dandia Corp., 656 F2d 500, 627 [I ~ O t h  Cir~ 

1.9801 [elimination of jobs based on the likelihood 3f personnel 

taking advantage of an early retirement program is impermissiblej. 

The submitted evidence shows that the reduction in work force 'was 

due to economic conditions and the changing needs of the defendan; 

agencies. These policy changes resulted from both market : rends 

and decision of the executive branch to shift the State's s e n i c e  

focus from institutional care to community based programs. For 
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exar,ple, the affidavit of William McChesney, t:ne Ch1~j2f 

Classification and Pay Analyst in the Division of Classification 

and Compensation in the New York State Department of Ci.vi1 Ser\vice. 

notes chat the State task force reviewing the supervisor positior; 

found :hat 

the Chief of Service  positions, which ccmprised 
management staff at the service level, apoeared :o have 
inappropriate and inadequate responsibilities, functions 
and workload for their level of compensation. This 'was 
evidenced by the involvement of t5e chief of service :n 
day-to-day managementproblems and administrative details 
which could be performed more appropriately by line 
managers 

(YcChesney 5/30/2003, Aff at 4, § 15). McChesney also stated : h a t  

the task force recommended that 

the title of Chief of Service be changed to Develo3men:al 
Service Manager and that the positions be reallscated 
from the M-V to the M-I11 level, placing these positiors 
in a more appropriate level of compensation relative to 
managemen: positions immediately above and below in tlhe 
developmental center hierarchy and resulti~ng in ar. 
improved program management career ladder 

(McChesney 5/30/2003, Aff at 5-6, § 23). 

McChesney's statement is not a recent fabrication intended fC)r 

liilgaticn since the record show decades of reports and ara1~yse.s to 

szpport the State's actions. The initial 1981 Organizational ?.eport 

clearly noted that the existing administrative managerrent siaii is 

not assigned responsibility which is commensurate with the 

grade levels of those positions (1981 Organizational Report ;t 163 

arid recommended that any future orgapi zat iocal arranqeme:it. 

" irl edefiFe the DC management structure to ensure t h a t  posi t: 3n 

descriptions and grade levels are commensurate with cur 

responsibilities" (1981 Organizational Report at 18) 
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The 1989 Budget Report (see, Flamm 7/28/2003, Iff, Ex 13) ? 1 s c >  

outlined New York's decision to replace costly :-?-residence 

facilities, some of wnich were later found to be substandard ie.cl., 

:'ne scandal sf the Willowbrook State School in Staten Island) w l t h  

cost effective and less restrictive community-based ce~ters fon 

treating the mentally or developmentally disabled. The scbmitted 

3udget report noted that the budget "signals a more Ilniteci 

developmental pipeline for 1990-91" (1989 Budget Report at 2t5j . 

"urthermore, the 1989 Budget Report found that 

OMRDD and the voluntary sector will be challenged by/ t h e  
restricted fiscal circumstances under which all State- 
funded programs will operate, and w i l l  need to coordinate 
and consolidate their collective resources to cope with 
this environment. New ways of doing business need to be 
explored and advanced, including the development of Low 
cost service alternatives to high-cost, medically 
intensive models. 

ii'sid.). The 1989 Budget Report also recognized that 

the Agency can best determine the distributicn cf 
available staff, and that the Commissioner must have the 
ability t o  reduce staffing levels, through selected 
layoffs if appropriate, to ensure the optimal mix c f  
staff and clients as institutional census decreases. T n  
this vein, OMRDD abolished approximately 2 3 0  positi-on in 
1988-1989, many of which were converted t.o isre 
appropriate client direct-care 3ositions. It is 
anticipated that up to 200 positions will be simj.?.~arllr 
affected in 1989-90. OMDRR will make very effort. t? 
redeploy or find new employment for affected employees 
while minimizing the disruption of service patter.. 

(ibid. 1 

The mere fact that OMRDD made fewer cuts than init2.ally 

predicated does not, by itself, show t h a t  respondents' stafcing 

reorganization was unnecessary and based on improper motives. 

Plaintiffs have failed to produce evidence sufficient to raise ,=:: 

12 

[* 13 ]



issue of fact as to whether the respondents' asserted jcstificat:o:~l 

for the staff reduction and reorganization were false. The 

submitted record fails to show that the budget reports, therrtselves, 

were generated to hide discriminatory intent (Reeves v Sanderson 

Plurrbinq Products, Inc., 530 US 133 [20001 1 . 

Contrary to plaintiffs' arguments, there is no basis for t h i i -  

ciurt :o modify that portion of the prior holding in September 2003 

which found that 

[il c budgetary matters, the essential process is detailed 
by the State Constitution, and the role of each branch of 
government is distinctly treated (Katter of Countv of 
Oneida v Berle, 49 NY2d 515, 137 [1980]). Plaintiffs do 
not show that defendants violated any budgetary l aw  
concerning the appropriation or allocatior. cf State funds 
when thev eliminated the plaintiffs' Civil Service tit'e - 
(cf., Clty of New York v New York State Division of 
Budqet, 160 Misc2d 1028 [Sup Ct, NY County [199411. The 
record does not indicate that the Leaislature eliminated 

~ 

OMRDDls discretion to allocate funds or to reorganize its 
work force. Thus, plaintiffs have presented no aLth0rit.y 
wk.ich would justify judicial interference with 
defendants' rational budgetary determinations because 
" [bl road policy choices, which involve the ordering of 
priorities and the allocation of finite resources, are 
matters for the executive and legislative branches if the 
government and the place to question their wisdcrr lies 
not in the courts but elsewhere" (Jiqqetts v Grinker, 
supra, 75 NYZd, at 414). 

(September 2003 order at 14) 

Accordingly, plaintiffs are unable to demonsrrate that the 

a=r;ions taken by defendants to eliminate the Chie? of Service t l ~ t l e  

are devoid of any substantial legitimate justification ( Beckex. v 

City of New York, supra, 249 AD2d, at 98, citing Campaiqr: for 

Fiscal Zquity, Inc. v State of New York , 56 NY2d 307, 322-722 

[19951) 

Plaintiffs do not offer any evidence indi.ca:icg t h t  
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defendants discriminated on the basis of age in terms of rehi i . ( : ig  

or re-assigning staff to other positions (cf., Landwehr v G:.i'\i 

Advertisir-q Inc. , supra, 211 AD2d, at 584 [plaintif: d t s m l s s r i ?  

durirg a reduction of workforce may have been qualifced for o t h e r  

gosirion in organization which were awarded to younger employees] 

Tnere is no evidence that the younger managers received hlgher ?i:?- 

srade levels or were accorded better treatment in job placeren! 

t.kan older workers after the Chief's title was ellninated ( P e s l i l ~ l  

v N e w  York CitV Transit Authority, 304 AD2d 634 [2d Dept 20Cil; 

cf., Classic Coach v Mercado, 283 AD2d 164, 170-171 [2d Dep!: 3 

denied 97 NY2d 601 [2C01] [Commissioner justified in findin? til?: 

employer's claim that plaintiff lacked experience was prsffered 

reason for disparate treatment based on sex discrimi~nationl). 

The court has considered plaintiffs' remaining objectians tc 

the defe2dar:ts' application and finds that the record does not 

raise an issue of fact sufficient to require a trial of plaintiffs' 

disparate treatment claims. 

Defendanzs' motion to dismiss plaintiffs ' first throug'? tiii~d 

causes of action on the ground that plaintiffs have failed to sta:t 

a claim for disparate treatment, is granted. 

Accordingly, it is 

CRCERED that defendants' motion for summary judgment on t~1-1~ 

remairing claims is granted and the entire complain! is dj.sv? s s d  
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sqiith-out cos '_ s ;  and it is f z r t h e r  

ORDERED that the Clerk of the court is to e n t e r  judgne11:- 

accordingly. 

CATED: January /$, 2004 ENTER: 

L PAULA J. OMANSKY 
J . S . C .  
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