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P1 ai n tills, INDEX NO. 102239/0 I. 

- again s t - 

AMIRAM BARON, BERNARD WBEER, ZLPORA 
WEBER, SUITE 213 MANAGEh4ENrI’, NASON 
GOIIDON and 390 WEST END ASSOCIATES, L.L.C., 

Dcfendants 390 West End Associates, L.L.C. and Nason Gordon move €or nn ordcr 

“modi rying” so much of this Court’s decision and order datcd December 1, 2003, djrccting 

plaintiffs lo pay defendants inteiiin use and occupancy in  the sum of $724.84 per month, 

prospectively, commencing with Decernbcr 2003. Defendants also seek an order “modilyying” the 

statemcnt in  thc decision and order that thc last rent conlrollcd rent in 1992 was $724.84.’ 

First, as to the issue of interim use and occupancy, in  their prior motion defendants inadc 

absolutcly no rcquest that the Court award interiin use and occupancy i n  thc event the parties’ 

rcspective Inotions for summary judgment wcre denicd. Defendants simply moved to dismiss thc 

complaint, and for the ultimate rcliel sought in their first counterclaim for a declaratory judgment, 

and lor the ultimate relief sought in  their sccond counterclaim for a moncy judgment against 

‘While defcndants move for an ordcr “modifying” this Court’s prior ordcr, they cite to no 
provision of thc CPLR to support the rcquestcd relief. Presumably, defendants arc moving 
pursuant to CPLR 2221(a), which pcrmits a party to move “for leave to rcnew or rearguc a prior 
motion” or for leavc “to stay, vacate or modiry, an order.” 
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plaintiffs for “past due rent 01- use and occupancy.” Thc Court in its discrction directed plaintiffs 

to begin paying interim use and occupancy, ;is plaintiffs had iiot paid rent sincc Scptcmber 2000, 

and thc issue of the legal amount of rent needed to be determined by DJJC‘R. The Court 

di snii s sed thc t cnan t s ’ compl ai n t ;in d the 1 a n  d I o rd ’ s co 11 nterc I ai rns w i thou t prej udicc to t 11 c 

commencement of a Fair M-arket lient Appeal before DHCR. Since that dismissal wiis explicilly 

“without pre-judice,” neither the landlord’s counterclaims for rent arrcars nor thc tenants’ claims 

for rcnt ovcrcharges wcre dctermined on the merils. Miller Manufact~~ri~if! Co., Inc. v. Zeiler, 45 

NY2d 956, 958 (1978). As thc rcsolution of those claims and counterclaims turns on DHCR’s 

dctcrtnination of the lcgal regulated rent, those claims and couiiterclairns should likewise be 

prcsented to DHCR i n  the Fair Market Rent Appeal, & Vcrbalis v. Ncw Yor-k State Divisionof 

1loLisinE - SL Corninunity Renewal, 1 AD3d 101 (1” Dept 2003); JTahcrman v. WriEht, 121 AD2d 

187, 189 (1986). 

Dcfendants assert that the prior decision and ordcr dirccting plainti TTs to pay prospcctivc 

usc and occupancy in the monthly amount of $724.S4, “allows plaintiffs to reap an enoiinous 

windhll, while simultancously, scverely prejudicing [he owner.” Defendants argue that usc and 

occupancy should be retioactive from Scptcmhcr 2000, and that the amount should be increased to 

cithcr $2,704.97 (what Baron last paid in 2000), $2,205.89 (halfway between $2,704.97 and 

$724.84), or $2,205.89 (defendants’ calculation of the “fair market rent” in 1997). The Couit 

does not agree, as the $724.84 amount was based upon the record as prcscnted in [he prior motion 

and crossmotion, whcrc dcfcndants argued that the lcgal rcgulated was $2,704.97, the amount last 

paid by Baron, and plaintiffs argued thal based oii Baron’s illusory tenancy, the legal rcgulated 

rent should hc $724.84, the amount paid by the last rcnt controlled tenant in 1992, just before the 
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illusory tenancy began. The Court determined as follows: 

The teiiaiits argue that since Baron’s tenancy was a nullity, the legal rcnt stabilized 
rent should be the last rcnt controllcd rcnt in 1992, just before the coininenceinent 
ol: Haro~i’s l‘irst lease, which was $724.84. On the other hand, the landlord asscr-ts 
that lawful rcnt is thc last amount chargcd to Baron in Dcccmber 2000, which was 
$2,704.97. Thc Court finds ncithcr position lcgally supportable, as the parlies 
have failed to account for the fact that plaintiffs ;ire the first rent stabilized tenants 
to take occupancy of an apartment that was vacancy decontrolled. 

occupied by a rent controlled tenant who vacated the premises. By virtue of that 
tenant’s vacancy, tlic apartment became decontrolled and subjcct to rcnt 
stabilization. ‘l’he owner was then required to file a rent stabilization registration 
statement with the New York State Division of TTousing & Community Renewal 
(“DHCR”), disclosing the amount of rent charged for the apartment. Under the 
rcnt stabilization law, the landlord fixes the initial fair market rent for a 
dccontrollcd apartment. “To protcct against rcnt-gouging by landlords and to 
insure that stabilized rents do not cxcccd fair-market levels, the apartment’s initial 
decontrolled rent is made subject to the tenant’s right to challcngc that rcnt in  a 
FMRA [Fair Market Rcnt Appeal].” Vcrhalis v. New York State Division ol‘ 
Housing & Coinmunity Renewal, ~ AD2d ~, NYLJ, Noveinber 1.0, 2003, p. 
26, col. 1 (1” Dept); Rarnlie v. Soufer Family L.L.C., 287 AD2d 388 (1” Dept 
2001). Once the apartment becomes part ol‘ the rent stabilization system, thc Rcnt 
Stabilization Code requires the landlord to serve the first rcnt stabilized tenant 
with a notice o f  the initial regulated rent, advising that the lenant has the right to 
rile a FMRA challenging that rent within 90 days. If a landlord fails to serve that 
noticc on thc first-stabilizcd tcnant, thc tcnant’s right to file a FMlXA continues 
indefinitely, and can even pass to subsequent teiiants until DHCR ultimately 
establishes the initial fair market rcnt. 

Thc partics do not.disputc that prior to Baron’s lcasc, thc apar-tment was 

* :t: *: 

Whcrc as hcrc, thcrc is no question that landlord never served noticc of the 
initial stabilized rent on plaintiffs, plaintiHs are the apartment’s first rcnt 
stabilized tenants, and as such cannot asscrt a claim for rent overcharge, but 
instcad must file a FMKA with the DHCR. Ramlie v. Soufer Family L.L.C., 
supra; see also 390 West End Assocs v. Zouker, 302 AD2d 227 (1” Dept 2003). 
As a FMRA, plaintiffs are not entitled to seek treble damages or attorney’s fees. 
Mendelson v. Empire Assoc. Rcalty Co. Assn., supra. 
complaint and defendants’ couiiterclaims must be dismisscd without prejudice to 
the commencement of a FMRA proceeding bcforc DHCR. 
Family L.L.C., supra. However, as plaintifls have paid no rent sincc Scptember 
2000, beginniiig with December 2003, plaintiffs shall commence paying 
defendant 390 West End Associates, LLC, use and occupancy in the amount of 
$724.84 per month, until thc DHCR proceeding is finally resolved. 

Thus, plaintiffs’ 

Ramlie v. Soufcr 
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Finally, the Coui t makes no determination as l o  method of setting the 
initial fair rnarkct rcnt whcrc i t  appears that thc landlord has substantially 
profited by means of an invalid lease arrangerncnt which created an illusory 
tenancy that began i n  1992, hut  plaintiffs' lease and rent stabilized tenancy did not 
coininence unlil 1997. This issue is more appropriately left for determinalion by 
DHCR and ultiinately subject to judicial review pursuant lo CPLR Article 78. 
Thc Court notcs, however, that the landlord has cngagcd i n  idcntical or nearly 
identical conduct with respect to other apartments in the same building. Scc C.E. 

390 Wcst End Associatcd v. Zoukcr, supra; 390 Wcst End Assocs. V. Harel, 298 
AD2d 11 (1" Dcpt 2002); 390 West End Assocs. v. Slilomo Baron, 274 AD2d 330 
(1" Dept 2000); 390 West End Ave. Assocs v. Youn,v,tein, 221 AD2d 292 (1" 
Dept 1995). 

Under thcsc circurnstanccs, thc Court js not pel-suadcd that i t  overlooked or 

misapprehended relevanl Ficts, or misapplied any controlling principle of law, in direcling 

plaintiff to pay prospective use and occupancy in the aiiiount of $724.84, until the DHCR 

proceeding is I'inally resolved. Folev v. Roche, 68 AD2d 558,  567 (1" Dcpt 1979). 

Dcfcndants further contend that the Court's prior decision and order incorrcctly staled that 

$724.84 was thc last rcnt controllcd rent in  1992. Deleendants assert that $724.84 was the renl 

contmllcd rcnt in 1984, whcn thc apartment was I'irst registered with DJTCR. Defendants submil a 

1901 Maximum Basc Rcnt Building Rent Schedule, which, according to defendants, shows lhal 

the last rent controlled rent for Apt. #4M, irnmcdiately prior to Baron's first lease in 1992, was 

$1,030.70. Acknowledging that this document was deliberately omitted from their prior motion 

ppc r s ,  defendants argue that this information was unnecessar-y for the determination of their rent 

ai-rcars counterclaim, which sought rent in the monthly :imount of $2,794.97, the amount last paid 

by Baron in  2000. This argument is rathcr disingcnuous, i n  light or plaiiiliffs' consistent position 

i n  their prior cross-inotion, that the legal stabjljzed renl should be set at thc last rent controllcd 

rcnt just bcforc Baron's first lease in1992, which plaintiffs asserted was $724.84. Although 

4 

[* 5 ]



derendants’ opposed plaintiffs’ cross-motion, thcy ncithcr rcfutcd nor con-cctcd pluintiffs’ 

assertion as to the $724.84 amount for 1992. 

In any cvcnt, bascd on this ncw infoimalion revealed post-decision, this Court must now 

clal-iry [hat notwithstanding any statements in the prior decision and order which can be perccivcd 

lo h e  contrary, the Court is not making any Factual findings or lcgal determinations as lo the 

amount of thc last rcnt controllcd rcnt in  1992 or in any othcl- ycar. Thcsc issucs should be 

resolved by DHCR. 

Accordingly, i t  is hereby 

ORDERED that defcndants’ motion is denied. 

ENTER: 

4- J.S.C. 
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