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SIJPREME COURT OF THE STATE Ok’ NEW YORK 
COUNTY OF NEW YORK: PART 49 

-X _ _ _ _ _ _ l - - _ l - - - _ _ - - - -  

PRUDEN‘I’IAT, SECURITIES CREDIT CORP. , J.,T,C, Index No. 6031.12/02 
INC., 

P l a i n t i f f  , 

- rl g a in s t - 

TEEVEE TOONS, INC. , TEEVEE CA1‘ALOG 

arid DUTCHMASTAS 11, LLC, 
ENTEKPKISES, LI.iC, TVT MUSIC 11, LLC, 

Defendants 

CAHN, J.: 

P l a i n t i f f  Prudential S e c u r i t i e s  C r e d i t  Corp.  , LTC,  Inc. 

( “ P r u d c n t . i . a l ” )  moves f o r  a d e c l a r a t i o n  ( C P L R  3 0 0 1 )  t-kial (1) 

Frudcn t - i  a1 i s  en t i l . l ed  under t h e  p a r t j  es’  agrcemenl ..s and  

a p p l i c a b l e  3.aw t o  r e t a i . r i  a manager t.o e x p l o i t  arid r e h a b i l  i.1.tal.e 

ccr tair i  collateral ( t h e  “ C o l l a t e r a l  ” )  and i s  not. r e s t r i c t - c d  to ar.1 

irnrriet.3iat.c s a  1 e, ( 2 )  a n y  s u c h  management t . r an sa ( : l . i on  ent.eri-id i n t o  

t l e € e n d a n t  TeeVee Catalog Lnterprises’ ( ” C a t a l o y ” )  mat.chir.iy r i q h t  

urider t h e  P a r t i e s ’  S e c u r i t y  Agreemerit ,  and ( 3 )  s h o u l d  F’rutleri t ial  

e l e c t  to d j s p o s e  of the  C o l l a t e r a l  at a p u b l i c  auc:l . ion,  

P r u d e n t l i d 1  may e x e r c i s e  i.t..s r i g h t  to c r e d i t  b i d  at a n y  s u c h  

. . 
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a u c t i o n ,  wj t h o u t  l i a b i l i t y  or a c c o u n t a b i l j  iky t o  C a t a l n q  c w  a n y  (if 

[.he d e f e n d a n t s .  

The background of  this a c t i o n  h a s  been set for-Lh in p r i o r  

d e c i s i o n s  o f  t h i s  c o u r t ,  f a m i 1 i a r i t . y  with which  i s  p r e sumed .  A s  

i s  r e l e v a n t  h e r e ,  b y  o r d e r  d a t e d  September- 2 3 ,  2003, Lhu court. 

g r a n t e d  Pruder iL ia l . ’  s m o t i o n  for summary j udqmerit t o  f o r e c l o s e  o r . !  

c e r t - a in  c o l l a t . e r a 1  -- c o n s i s t i n g  of m u s i c  titles arid p u b l i s h i n g  

r i g h t s  -- pl.edgcd by TeeVec a s  s e c u r i t y  fbr a $ 2 3 . 5  m i l l  i o n  

loan.’ I n  November, 7003, T e e V c e  adv ised  P r u d e n t i . a l  b y  le t t .er-  of 

i.1.s p o s i t i o n  t h a t  ‘‘2 pr-ompt publjc: o r  p r i v a t e  s a l e  of t.he 

C o l l a t e r a l  i s  t h e  o n l y  commercially r e a s o n a b l e  met.hod of 

d i s p o  s i t i on  . ” 

111 t h e  l e t t e r ,  TeeVec a l s o  e x p r e s s e d  i t s  c o n c e r n  t haL  

Pri.1dent.i a1 was c o n t a c t i n g  l i c e n s c c s  of t h e  r i q h t i s  r e l . a t c d  1.0 t h e  

co13.at.eral a n d  w r o n g f u l l y  r e p r e s e n t i n g  t o  t h e m  t h a t .  i t  '\(.)wried" 

t h e  C o l l a t e r a l .  A d d i t i o n a l l . y ,  TeeVee requested t h a t .  Pruder1tia:I. 

a d v i s e  i . t  o f  any “ i n t - e r i m  a c t i o n s ”  it p l a n n e d  t o  t a k e  wi1.k 

r e s p e c t .  \Lo t.he Coll a t e r a l .  Shortly t h e r c a f  Ler, T e e V e e  f i l e d  an  

amended c o m p l a i n t  i n  a companion acLion seeking a d e c l a r a t i o n  

t-hat. P r u d e n t i a l  was r e q u i r e d  t o  e f  feci, a p rompt  disposi 1.ion o f  

Lhe C o l l n t e r - a l .  C o n c e r n e d  t ha l .  i t s  a b i l i t y  t n  maximi ze rccovery 

’ The Appe l l - a t e  D i v i s i o n ,  F i r s t  Depa r tmen t ,  a f f i r m e d  o n  Mdrclh 
16, 2 0 0 4  (u, P r u d e n t i a l  S e c u r i t i e s  Crcdjt C o r p .  v TeeVcc Tunes, 
Inc:., 5 A D 3 d  226[1”t Dept  2 0 0 4 1 ) .  
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f r om t h e  Co l l . a t e r a1  w o u l d  be impa i - r ed  by  TeeVee's po te r - iL ia l  

dernands regard i.ng t h e  t i m i n g  of  t h e  d i s p o s i t i o n  arid i t s  r i g h t .  t.o 

p a r t <  c i p a t e  in t h e  management o f  the a s s e t s ,  

t h e  i n s t a n t  motion. 

Pr-udcnt.i a1 broughl. 

T h e  m o t i o n  i s  g r a n t e d  t o  t h e  l i m i t - e d  e x t e n t  of d e c l a r i n g  

t-l-iat p e n d i n g  a f i n a l  d i s p o s i t i o n  oil t h c  Collateral (1) P1.udent.i a l  

i s e n t i . t . l e d  t o  r e t a i n  a manager- t.o e x p l o i t  t h e  Co3 l a t e r ~ ~ l  without. 

requiring approval or p a r t i c i p a t i o n  of  TecVee, and (2) that such 

r j  c3ht t u  r e t a i n  a manager  s h a l  1 n o t  be s u b j e c t  t o  any mat.chir-ig 

r i g h t  by  TeeVce. 

ciEicIar-atory judgment  t.o s t a b i l i z e  Lhe r i g h t s  a n d  legal r e l a t i o n s  

o f  the p a r t i e s  t o  a j u s t i c j . a b l e  c o n t r o v e r s y  t h a t  i n v o l v e s  

s u b s t a n t i a l  leqa1. i n t e r e s t s ,  when . . . the judgment.  will have 

some p r a c t i c a l  e f f e c t "  

194 Misc2d 2 1 4 ,  221 [Sup  C1. N Y  Co 200.21). A l t h o u y h  ;1 court .  

o r - d i n a r i  ly w i l l  n o t  r e n d e r  a n  a d v i s o r y  o p i n i o n  regard i . r iy  t h c  

p a r t i c s t  r i q h t - s  wit .h r e s p e c t .  t o  f u t . u r e  o c c u r r e n c e s  which may (.)I' 

r i m y  noL come to pass, a d e c l a r a t j o n  i s  a p p r o p r i a t e  where the 

p r o b a b i 1 i t . y  of a c o n t i n g e n t  event .  i s  g r e a t .  or where t h c  

d e c l a r a t - i o n  will have  the immed ia t e  e f I e c t  of i n f l u e n c i r - i g  t h e  

parties' c o n d u c t  (a; M 6. A Oasis, I r i c .  v MTM Assoc.'., L . P . ,  307 

AD2d 8 7 %  [lYr- Dept 2 0 0 3 1 ;  Remsen A p a r t - m e n t s ,  I n c .  v Nayman, 89 

A D 2 d  10111 [ 2 d  Dept 19821 , a f f ' d ,  58 N Y 2 d  1 0 8 3  [1983]) - Here, ;3. 

"A court  may in i t s  d i s c r e t - i o n  r e r i d e r  a 

( I n  R e  N e w  York C i t v  A s h e s t o s  T,il-.iqat.i on, 
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d e c 1 a r a t : i o n  r e g a r d i n g  TeeVee’ 2 c l a i m e d  m a t c h i n q  r i g h l : s  i s  

essential t.u free P r u d e n t . i a 1  t o  n e g o t i a t e  a bi r i d i n y  aqreerncnt. 

with an i n t e r i m  managcr  w i t h o u t  t h e  t - h r ea t .  01 d i s r u p t i v c  

l i t i g a t j o n .  

A s  ;3. s e c u r c d  l e n d e r l  P r u d e n t i a l .  is e r i t i t . l . ed  u n d e r  I J .  C .  C - 59- 

610 ( a )  , to “sell, I .easc,  l i c e n s e ,  or otherwise di.spo:;c: o f  a n y  01- 

a l l .  of  t h e  c o l l a t e r a l  i n  i t s  p r e s e n t .  cond i t : i on  o r  . f o l l o w i n g  any 

imrnnier .c ia  l l y  reasonable p r e p a r a t i o n  o r  p roces s i i i g .  ” Secti oil 8 . ?  

01 t . h e  p a r l . i c s ‘  S c c u r 1 t . y  Agreement. mirrors t h i s  p r ’ov i s  i on,  

s t a t - i n g  L h a t  the c o l 1 . a t e r a . l  “may be s o l d ,  leased, or o t h e r - w k c  

d i s p o s e d  o f  . . . af- ter  a n y  overhaul  0.r r e p a i r  w h i c h  the L,eIic:r’er 

shall determine to be c o m m e r c i a l . l y  reasonable. “ Al though  n e i t . h e r  

t.ke . s t . a t u t e  n o r  the case 1.aw p r o v i d e  g u i d a n c e  on  whah m i g h t  

cnnst i t u C e  the  c o r r r n e r c i a l l y  r e a s o n a b l e  r e h a b i l i t a t i o n  01 

in t . ang ib le  collateral s u c h  a s  i n t e l l e c t u a l  proper t -y  r i g h L s ,  t.he 

o r f i c i a l  commcnt t.o s e c t i o n  9-610 p r o v i d e s  some l imj . t .ed ,  g e n e r a 1  

y u i d a n c e .  C o m m e n t .  3 suqgests t h a t  “ [i] t may . - . he p r u d e n t  n o t .  

i.0 d- ispose of gc-iods when the m a r k e t  has c o l l a p s e d  [ ] ” and C:orru.ncnt 

4 no t - e s  t h a t  “[a] s e c u r e d  p a r t y  may n o t  d i s p o s e  of c o l l a L e r a l  ‘ i n  

i t s  t h e n  c o n d i t i o n ‘  when, t a k i n g  i n t o  account: t h e  cosI.:s arid 

pr-obab1.e b e r i e f i . t s  of p r c p a r a t i o n  o r  processing and t.he fact. t h t  

t h e  secured party would be a d v a n c i n g  t h e  c:os!.s at.. i t .s  r i sk ,  it.  
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would be commerc:!ially u n r e a s o n a b l e  t o  d i s p o s e  o f  t .he co l  l a t e r a l  

i n  t h a t  c o n d i t i o n .  ” 

Thus, a l t h o u g h  TeeVee is c o r r e c t  t h a t  P r u d e n t . i a 1  must. 

u l t i m a t e l y  make e i t h e r  a f i n a l  disposition of t h e  C o l i a t - e r a 1  c)r 

r e t . a i r i  it. i n  f u l l  s a t - i s f a c t i o n  oI t . hc  d e b t  (seel Warnaco, Inc. v 

F a r - k a s ,  872 F2d 539 [2d Cir 19891); U . C . C .  § 9- 620 ,  P r u d e n t i a l  i s  

e n t i t -l e d  t o  u n d e r t a k e  commercially r e a s o n a b l e  rneasur .es  t o  

max imize  t h e  r r i a r k e t . a b i l j . t y  of  the a s s e t s  (see, R a n k e r s  T r u s t .  v 

J.V. D o w l c r  & C n .  I I n c .  I 47 NY2d 138  [13791) . No.thiny I n  t.he 

1 ariguaye of .I.l-ic s t a t u t e  o r  t h e  p a r t i e s ’  a y r e c m e n t  precludes t..l-ie 

r e t e n t i  on o f  ;In i n t e r i m  manager  - 

Teevee’ s a r g u m c n t  t h a t  P r u d e n t i a l  f o r f c i  t e d  t h e  r . i q h t  I.o 

a p p o i n t  a Back-up  Manager- upon t e r m i n a t i o n  of t h e  Management 

Agreement: i s  m i s q u i d e d .  Whi le  appo in t -ment  of a c a n t r a c t u a l l y -  

dcfliried Rack-Up Manager was s p e c i f i c a l l y  e n u m e r a t e d  a s  one’of 

P r u d e n t - i a l ’  s p r e - t e r m i n a t i o n  o p t i o n s ,  . t h a t  provi.sior-1 dj .d not .  

impose  a n y  l i m i t a t i o n s  upon P r u d c n t i a l ’ s  p o s t - t - e r m i n a t i - o n  

r cme t i i e s  . Pla i n t i f  1 may a p p o i n t  a manager  wi. t h  what-ever powers  

d1-e n e c e s s a r y  t o  e I f e c t  a commerc:ially reasonable  r e h a b i l  i Lat . ion  

of t h e  c o l l a t e r a l .  The fact: t h a t  s u c h  power s  might .  have  been 

qrar-itcd t.o a Back-up Manager w h i l e  t h e  Manaqement A q r r e e m u n t  was 

in effect. does n o t .  mean t h a t  p l a i n t i f f  is powe.rless t-o grant .  t h e m  

now t h a t  t h e  a g r e e m e n t  h a s  been  t e r m i n a t - e d .  
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F u r t h e r m o r e ,  t h e  r i g h t  t o  appo in t .  ;3 manager  is noL sub l j c c t  

t o  p a r t i c i p a t i o n  by  TecVee. S e c t i o n  8 . ?  of  t h e  S c c u r i . t y  

Agreement ,  upon which  TeeVee relies t o  assert i t s  rriat:ching r i g h t ,  

p r o v i d e s  a s  follows: 

Any s u c h  d i s p o s i t i o n  which shall be a prrriva.I..e 
s a l e  o r  oLher p r i - v a t e  proceedj .ng  p e r m i t . t e d  by  
s u c h  r e q u i r e m e n t s  [oI a p p l i c a b l e  l a w ]  s h a l l  
be made upon n o t  l e s s  t h a n  10 d a y s '  wr- i ' I : i l e r - i  
n u t i c e  t o  [TeeVee] s p e c i . f y i n g  t . he  t i m e  a t  
which  s u c h  d i s p o s i t i o n  i s  t o  be made a n d  t .he  
i n t e n d e d  s a l c  p r i c e  o r  o t h e r  c o n s i d e r a t i o n  
t h e r e f o r ,  and  shall be s u b j e c t ,  for the 1 0  
d a y s  a f t e r  the gj.v.ing of s u c h  not . ic:e,  t o  t h e  
r i g h t  of [TeeVee] or a n y  riorninee of t .he  
Borrower t.n a c q u i r e  t h e  C:ol 1 .a . t .eral  i n v o l v e d  
a t  a p r i c c  o r  for s u c h  o t h e r  c o n s i d e r a t i o n  a t  
least. e q u a l  t o  t h e  i n t e n d e d  s a l e  price or 
o t h e r  c o n s i d e r a t i o n  s o  s p e c i f i e d .  

T h i s  p r o v i s i o n  by  it.s t e rms  a p p l i e s  only t o  a p r i v a t e  s a l e  

r e s u l t . i n g  i n  t h e  a c q u i s i t i o n  of t . i t 1 . e  .I.(> t h e  C o l l a t e r a l .  

P r u d e n t i a l  i s  merely s e e k i n g  t o  r e t a i n  a manager t o  e x p l o i t .  t.he 

as se t s  on  a n  i n t e r i m  b a s i s  pendj.ny a f i n a l  d i s p o s i t - i o n .  

n7 t h o u g h  T e ~ V e e  may u l t i m a t e l y  c h a l l e n g e  t h c  commercial 

r e a s o n a b i l i t y  of s u c h  e f f o r t s ,  j . t  has no r i g h t  t o  b l o c k  or u s u r p  

s u c h  c f f0 r t . s  at.  t .hc  o u t s e t  b y  a s s e r t . i n g  a match right.' 

That. b r a n c h  of P r u d e n t i a l ' s  m o t i o n  r c l a t - i n g  t o  ;3 p o t e n t i a l  

public:  salc of the Collateral, and  seeking a d e c l a r a t i o n  t.hat.  i.tr 

I t  i s  nol-ed t h a t  s e c t i o n  8 . 2  of t h e  S e c u r i t y  Agreement  2 

( q u o t e d  i n  p a r t  a b o v e )  permits \ \ uve r l l au l  or repairs w h i ( : h  Lhe 

l e n d e r  s h a l l  d e t e r m i n e  t o  be c o m m e r c i a l l y  r e a s o n a b l e .  " 
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has the right. to c rcd j  t b j d  at s u c h  an auct ior i  -- a rigt1L TeeVcc 

does not dj. s p u t e  -- i s  also granted. 

Accordingly, it i.s 

ORDERED, t h a t  the motion i s  g r a n t e d  t o  the  extent. of 

d c c l a r i n g  that p e n d i n g  a final disposition of t . he  C o l l a t . c r a  I ( 1  ) 

Prudential is entitled t.o r e t a r i n  a manager to e x p l o i l .  l.he 

Co3 1 a t - e r a 1  w i I . h n u L  any approval, participation or intcrfercncc by 

TeeVee; (2) that: such right shall not be subject 'to any matchinq 

r i y h t  by 'I'ecVce; and  ( 3 )  t h a t  at. a n y  pub1 ic s a l e  o f  t .he  

CollLitcral, Prudential may bid t h e  bal .ance of t.he amount due to 

it, or any o t h e r  arrwunt. il.. seeks to bid. 

The foregoi -ng constitutes t h e  deci s i . a r i  and  order of t.he 

C:OUL L .  

Dated: June 7 ,  2 0 0 4  
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