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GREGORY ANTOLLINO, 

P l a i n t i  ff, 

DECISION AND ORDER 

i n d e x  N o .  116629/03 

LASALLE S E R V I C E S ,  I N C . ,  THE PECORARO 
GROUP,  I N C .  , ANDREW LAVOOT 13Tl~Jb.~S'L'ONE, 
KOSHER CARTRIDGE,  Dit. P H I L I P  ABESSINO,  
DR. CAROLE SCHUSTLR, D R .  MICHAEL GENCO, 
DR. WILLIAM R I C E ,  ACClDENT RECOVERY 
ASSOCIATES, DR. JEAN-1XOBEKT DESROULEAUX, 
DORAN S U I T E S  RESORTS, FAX. COM, 
AMERICAN MEDCAKE, MEDHEALTH PLUS,  
GLOBAL MARKETING G R O U P ,  PINNACLE 
WEAL'I'H GROUP, LLC,  JOHN DOE DEFENDANY'S 
#1-20, 

Defendant.s,  

JANE S. SOLOMON, J . :  

T h i s  a c t i o n  is b r o u g h t  b y  p l a i n t i f f  Gregory  A n t o l l i n o  

unde r  4 7  1JSC s e c t i o n  2 2 7  t o  recover  damayes for u n s o l . i c i t e d  

advertisernents s e n t  by  d e f e n d a n t s  t o  his f a x  rriachirie. Hc m o v e s  

f o r  summary judgment .  a g a i n s t  t h r e e  deller.idarits, one o f  w h i c h  i s  in 

d e f a u l t ,  and t o  d i s c o n t i n u e  his c l a i m s  a g a i n s t  a l l  o t h e r  n a m e d  

d e f e n d a n t s .  T h e  two n o n - d e f a u l k i n y  d e f e n d a n t s  cross m o v e  f o r  

j u d g m e n t  i n  t h e i r  f d v o r ,  and o t h e r  r e l i e f .  

The s t a t u t e  upon w h i c h  th i s  ac t j . on  is b r o u g h t  i s  known 

as t.he T e l e p h o n e  Consimer P r o t . e c t . j . o n  A c t  of 1 9 9 1  (" TCPA" ) - It 

prov ides  that :  a n  " u n s o l i c i t c ! d  a d v e r t i s e m e n t "  rnay n o t  be s e n t  b y  

f a c s i m i l e  m a c h i n e  w i . t h n u t  t h e  r e c i p i e n t ' s  p r i o r  c o n s e n t .  2 7  
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U . S . C .  S 227(a) (4) - The covered  m a t e r i a l  i s  t h a t  which 

" a d v e r t . i s e s  the commercial  a v a i l a b i l i t y  o r  y u a l i . t y  o€ any  . . . 

s e r v i c e "  * u. 
As to d e f e n d a n t  LaSalle S e r v i c e s ,  Inc. , s e r v i c e  appears  

proper and, i r i  1 . iyht o€ t h e  decision of this court i n  A n L o l l i n o  

v .  f i ~ s p a n i c  Media Group USA, I n c .  (Index number 127393/2002, 

April 2 8 ,  2 0 0 3 )  and the r ecc r i t  d e c i s i o n  of  I:he Appellate T e r m ,  

Second Depar tment ,  i n  I iuduavzcr  & Gratt v .  En ine ,  Inc. (NYLJ ,  

A p r i l  26, 2 0 0 4 ,  p .  1 9 ,  c o l  1 [ " R u d q a y z e s " ] ) ,  p l . a i n t i f f  i s  

e n t i t l e d  t o  judgment  a g a i n s t  it on d e f a u l t  i n  t h e  amount of 

$ 2 , 0 0 0 ,  t h e  statutory nominal  damages of $500 € o r  e a c h  of  t h e  

f o u r  u n s o l i c i . t e d  faxes which a r e  t h e  subject of the compla i -n t .  

A s  to defendant Andrew L a v o o t t  Bluest-one, sued 

i n c o r r e c t l y  a s  Andrew Lavoot  Bluestone (" B l u e s t o n e" )  , p l a i n t i f f '  s 

mot ion  i s  g r a n t e d ,  and t h e  c ros s- mot ion  d e n i e d .  B l u e s t o n e  i s  a n  

a t t o r n e y  who c o n c e d e d l y  sent t h e  faxes b u t  who c o n t e n d s  t h a t  t h e y  

a r c  n o t  p r o h i b i t e d  \ \ a d v e r t i s e m e n t s f ' ,  and kha t  the s t a t u t e  i s  

u r i cons t i  t u t i o n a l  based on the now ovcrru1.ed t r i a l  c o u r t  decision 

i n  Rudqirlvzcr.  ' Blues Lone (:.ontends t.ha t his f a x e s  wcre p u r e l y  

i n f o r m a t i o n a l  a n d  do not e x p l i c i l l l y  of f e r  s e r v i c e s .  Common sense 

I n  a r r i . v i ,ny  a t  her d e c i s i o n ,  the t r i a l  c o u r t  judge j.n 
R u d y a v z e r  (193 Misc.2d 449 [Civil Court, K i n g s  County 20021) 
a d o p t e d  t h e  r e a s o n i n g  a r t i c u l a t e d  i n  t h e  decision of t h e  U n i t e d  
States Dist . r i .c t  Court for t h e  E a s t e r  D i . s t r i c t  o f  Missouri in 
M i s s o u r i  ex r e l .  Nixon v Rm. B l a s t  Fax, I n c . ,  1 9 6  F.Supp.2d 320 
(E.D. Mo. 2002), w l h i c h  h a s  5:i.ncc been r e v e r s e d .  M i s s o u r i  ex rel. 

Nixori v A m .  H 1 a : ; t .  Flax, Tnc . ,  323 F . 3 d  649 (8"' C i c .  2 0 0 3 ) .  

2 

[* 3 ]



howcvcr indicates that thcrc is no other purpose f o r  them. Each 

is titled "Attorney Malpractice ReportO”, subtitled “Free Monthly 

report on Attorney Malpractice .issues, trends, and litigation * 

. . From the Law Office of Andrew Lavoott Bluestone“, and which 

have a bo ld  box on the bottom stating “Presented by the Law 

offices of Andrew Lavoott Bluestonc, concentrating in Attorney 

Malpractice Litigation . . . Inquiries are welcome. I’ Therefore, 

Antollino’s motion also must be granted as against Bluestone, and 

Bluestone’s cross-motion is denied.’ 

Defendant The Pecoraro Group Inc. (“Pecoraro Group”)  , 

which provides process servers and other law-related services, 

argues that the five faxes it adrniLLedly sent to Antollino i.n 

2003 are not subject tio the ‘I’CPA because he had used their 

service in 1999. Eccoraro Group sent fax advertisements to 

Aritollino in 2002, arid he did not. sue them or otherwise complain. 

Therefore, they clai.m, he impliedly consented to continue 

receiving faxed advertisements. P e c o r a r o  Group maintains that 

had Antollirio simply called and said that he no longer wished to 

receive the faxes, it would have stopped sending them. 

’’ In his opposition to plainti,fI‘s motion (which is 
submitted separately from his cross-motion for summary judgment), 
Bluestone s k a t e s  that the summons and complaint were not served 
upon him properly. Hc served an answer alleyirig lack of personal 
jurisdiction as a defense, b u t  his cross-motion makes no mention 
of this. Under CPLR 3211(c) , a defendant who serves an answer 
a1 1,cging lack of persninal  jurisdiction has sixty days to move to 
dismiss on that ground, or the defense is waived. 
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T l i e  TCPA def iI-ies unsol i . c j  ted adverti,serrient as any 

advertisemenL “which is transmitted to any person without that 

person’s p r i o r  express i n v . i L a L i o n  or permission.” 47 U.S.C. 5 

227 (a) (4) . Viewing P e c o r a r o  G r o u p ’ s  a1,l.eyati.oris in a l i g h t  most 

Lavorable to it, i.t i.s undisputed that Antollino did not grant to 

it an express invitation or permission to send the faxes at 

issue. By its plain language, the statute does riot provide for 

implied consenl:. 

Finally, Pecoraro Group argues that the TCPA should riot 

apply because there is: a New York statute governing the 

transmission of unsolicited fax advertisements. See, General 

Business Law 5 396-aa. That stat-ute is s a i d  tc be less 

restrictive than the TCPA.  However, it provides that ” [t] his 

section shall not eipply to teleracsimile messages sent to a 

recipient with whom the initiator h a s  had a p r i o r  c o n t r a c t u a l  or 

business relaLior-iship . . . ” Here, Pecoraro Group had a prior 

business rclationship with Antollino, so the New York statute 

does not a p p l y  to thc f a x e s  it sent a n d  there is no conflict with 

the TCPA such that preemption is an issue. 

On these motions, Antollino requests judgment in the 

amount of t h e  minimum s1:atuliory damages of $500 for each 

offending fax. IIe has: withdrawn his demand f o r  treble darnages 

available under I:he TCPA, arid all other relief demanded in the 

complaint. There is no factual dispute regarding the number of 
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faxes he clairns in the complaint to havc received frorn each 

defendant. Antollino received four faxes from LaSalle Services, 

Inc. , five Irorri Pecoraro Group ,  and  seven frorn B lues tone .  

Ac:cordi.riyly, it_ hereby is 

ORDERED that the motiori for surrirriary judgment by 

Aritollino is granted, and the cross-motions by Bluestone arid 

Pecoraro Group arc denied; and it further is 

OIILXRED that Antollino is entitled to judgment against 

LaSalle Services, Lnc. in the amount of $2,000, plus costs and  

disburse:rnerits as Laxed by Lhe Clerk of t h e  Court; and it further 

1s 

ORDERED L h a L  Antollino is entitled to judqment against 

Bluestone in [:he amount of $3,500, plus costs and disbursements 

as taxed by the C l e r k ;  and it furthcr is 

0RDK:HE:D that Antollino is cntitlcd to judgment against 

Pecoraro Group i.n t;he amount of $2,500, p l u s  costs and 

disbursements as taxed by the Clerk; and it further is 

ORDF,RF,D that the remainder of the c o m p l a i n t  is severed 

arid dismissed; and it. furthcr is 

ORDERED that the Clerk is directed to enter judgment 

accordingly. 

Dated: May I &, 2004 ENTER:  

5 JANE S. SOLOMOR 
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