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SUPREME COURT oF THE STATE CF NEW YORK

COUNTY OF NEW YORK: IAS PART 15
—————————————————————————————————————————— b4

1114 TRTZECHAHN-SWIG, LLC,
Index No.110174/20073

Plaintiff, Mtn Segq.
-against-
W.R. GRACF & CO. - CONN. and TAHARI, I1.TD.,

Defendants.

WALTER B. TOLUB, J.:

Motion Sequences 004, 005, arid 006 arc hereby consolidated
and disposed according to the following decision and order.

Plaintiff 1114 Trizechahn-Swig, LLC (“Trizecchahn”) moves for
summary judgment on its first. cause of action for the issuance of
a warrant of eviction, the award of possession, and the ejectment
of the defendants from the 48" Floor ot 1114 Avenue of t-he
Americas, New York, NY (the “premises”) and for summary judgment
dismissing the 41 affirmative defenses and counterclaims of the
defendants. Defendant W.R. Grace & Co. (“Grace”) moves for an
order dismissing the 41 affirmative defcnses and cross-claims of
defendant Tahari, Ltd (“Tahari”) Tzhari moved to serve an
amended answer.

On January 9, 2004, this court granted Tahari’s notion for
leave to serve an amended answer. The court has accepted
affirmations and affidavits filed subsequently to service of the
amended answer. This decision adaresses the arguments raised as

they relate to Tahari’s amended answer
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Trizechahn has sued defendants for possession of the
premises and for damages resulting from ’Tahari’s holdover after
the expiration oOfF Tahari“s sublease with Grace. Grace joins in
the relief requested by plaintiff. Tahari counterclaims to
compel plaintiff to lease the premises to it.

Documentary evidence establishes the following. Grace
leased the premises for a fixed thirty year term from a
predecessor landlord by lease dated July 7, 19272. On Fehruary
12, 1993, a predecessor landlord granted an option te lease the
premises to nonparty Kronish, Lieb Weiner & tHelman (“Kronish™)
for a term commencing on the later of either June 1, 2003 or the
satisfaction of certain conditions by the landlord. The terms of
the option required Kronish to exercise it by December 7, 2001.
Tahari sublcased the premises from Grace by lease dated Fcbruary
23, 1996, three years after Kronish obtained the option to lease
the premises at the end of Grace®s term. The subleasc expired by
its terms on May 31, 2003. Neither the leasc nor the sublease
provided for the right for an extension of the tcrm. By letter
dated November 15, 2001, Kronish exercised its option to lease
the premises.

Trizechahn has submitted two deeds that transferred title
from separatc predecessor owners tc Trizechahn under its former
name. Tahari submitted two additional deeds that indicate that

trtle to the premises was transferred from four separate sources
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to two separate companies, one known as “1114 Avenue of:the
Americas Assocliates LLC”, the plaintiff’s former name, and onc
known as “1114 Avenue of the Americas L1LC”.

Tahari argues in opposition to thc motion that because deeds
from dif{ferent people indicate that a different company also
received title to the property, Trizechahn IS not “scized in
fecr, Cannot. establish title and, thercfore, lacks standing to
maintain the action. Tahari also argues that questions of fact
arising from its counterclaims, defenses and cross-claims require
that the motion be denicd.

Tahari alleges that It received oral. assurances from Grace,
and, upon information and belief, with Trizechahn’s knowledge,
that it would bc allowed to extend its leasc. Tahari alleges
that 1t made substantial and more permanent modifications to the
space based upon the reprcsentatiors. it alleges that it did not
discover the Kronish option until years after it had leased and
renovated the premises. Tahari aliso alleges that, In settlemcnt
of a separate summary proceeding, Grace further represented that
Tahari would be able to extend the lcase. Tahari claims that
Trizechahn, through a representative, assurea ‘t that it would bpe
able to occupy a separate floor in the building and could remain
in the premises until that floor was ready. In reliance of these
representations, Tahari did nOot pursue other leasing

opportunities. Tahari alleges that plaintiff also discriminated
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against It, based on the national origin of its president, in
refusing to lease to it the subject premises or other commercial
property Trizechahn owns.

The various deeds filed with the New York County Register
establish that Trizechahn is an owner of the premises. Tahari
cites no case law that supports its proposition that Trizechahn
may not maintain an action for possession where it §S only one of
scveral owners of the premises. 7Tanari failed to submit any
evidence to suggest that the grantors of title to Trizechahn did
not have title to the property, nor any evidence that the
Trizechahn did not receive title such that 1t is an owner of the
property to the extent of the rights preovicusly nheld by its
direct grantors.

“Where two or more persons are entitled to the possession of
real property as joint tenants or tenants in common, One Or more
of them may malntain the action to recover his or their undivided
shares In the property In any case where such an action might be

maintained by all.” RPAP § 621; sec Commonwealth Water Co. v,

Brurnrer, 175 AD 153, 160 (2™ Dept. 1916) (holding one tenant 1n

common may maintain action for ejectment against a person who 1is
not a tcnant IN COMMON). Because Trizechahn submitted two dceds
that granted it title to the premises, svecn though 1t nay hot

have established that it owns a 100 percent interest, it has

sufficiently establish its title to “he premises and has standing




to maintain this action for possessinn.

As to the right of possession, Kronish cbtained its option
to leasc the premises prior to Tahari obtaining any rights to the
premises. Kronish has exercised its option to lease the
premises. Grace“s lease and Tahari’s sublease have expired.
Neither the lease nor the sublease contained a provision that.
would allow for the extension of the term. It IS undisputed that.
Tahari has no written agreement that grants it the right to
remain in possession of the premises. Rather, Tahari seeks to
maintain possession through the application of equity based upon
the actions and verbal statements allegedly made by
representatives of Grace and Trizechahn.

However, Tahari. has failed to raise any issue of fact. as
between it. and Kronish that would justify imposing cquitable
relief to the detriment of Kronish. Tahari’s arguments regarding
representations made to 1t, fraud perpetrated against it and
discrimination against it by Trizechahn and Gracc do not creatc
posscssory rights that arc superior to Kronish’s written option
to lease the premises. Assuming arguendo that Tahari has raised
an issuc ofF fact a5 to its right to equitable relief against
Trizechahn dnd Grace, Kronish’s right to posscssion of the
premises is superior to Tahari’s becausc in the presence ot
conflicting cquities, one that is pPrior in time is supcrior in

right. See Suchy V. Frankenberg, 251 AnD 349, 352 (1°° Dept..




1337). The recovery of possession from Tahari by Trizechahn IS a
predicate to delivery to Kronish. Because documentary evidcncc
establishes that Kronish obtained the option to lease the
premises prior to Tahari’s obtaining the sublecase and has
exercised the option, and because Tahari’s claim for possession
is one for equitable relief, it would be ineguitable tO obstruct
Kronish’s possession. ‘Further, any injury to Tahari could be
sufficiently compensated by monetary damages. Accordingly, the
motion by plaintiff for possession of the premises must be
grantod.

Tahari has sufficiently plead estoppel, reasonable reliance
and discrimination to permit this matter to proceed through
discovery. The allegations that Tahari expended substantial
money based upon oral representatiors made by the representatives
of Trizechahn and Grace, and the res;! ting damages, suffice to
defeat a pre-discovery motion for summary judgment Ffor Tahari’s
claims that seck damages. Tiikewise, the allegations of
aiscrimination based upon naticnal ovigin suffice to proceed with
the claim past through discovery. Thereforc, the rcmaindecr OF
the pleadings are severed and shall continue. Accordingly, it 1is

ORDERED that the motion by 1114 Trizochahn-Swig, L.L.C. for
summary juagment on Its first cause of zction IS granted; and 1t

is further

ORDERED that the motions by 1114 Trizechahn-Swig, I.L.C. and




W.R. Gracc & Co. FTor summary judgment dismissing the affirmative
defenses, counterclaims and cross-claims of Tahari, Ltd are
granted to the extent that the reguests for specific performance
that. would compel the plaintiff to lease the premises to it are
dismissed; arid it IS further

ORDERED that possession OfF the 48" Floor of 1114 Avenue of
the Amecricas, New York, NY is awarded ¢ 1114 Trizechahn-5Swig,
LLC; and it is further

ORDERED that defendant Tahari, —td. surrender possession of
the 48'" Floor of 1114 Avenue of thc Americas, New York, NY
immediately; and it is further:

ORDERED that the remaining causes of action, defenses,
counterclaims and cross-claims are hereby scvered and shall
continue; and it §s further

ORDERFED that the balance of the motions for summary judgment
are denied with leave to renew upon the completion of discovery.

Counsel for the parties are directca to appcar Ffor a
preliminary conference at I.A. Part 15, Room 335, &0 Centre St.,
New York, NY on April 2, 2004 at 11:00 a.m.

This memorandum opinion constitutes the decision and order

of the Court.
Dated: 3//0(/07
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HON. WAI_.TERé. TOLUB, J.S.C.




