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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Jus tic e 

0 I 10 174/20O3 
11 14 TRIZIiCHAlIN-SWIG 
1' S 

W.K. GKACE & C D .  CONN 

PART :>-- 

NDEXNO. I 

MOTION DATE 

MOTION SE(1.iNO. 

VlOTlON CAL. 'NO. 
I I 

I 

Notico of Motion/ Order to Show Causo - Affidavits - Exhibits ... 

. .. ._ .- 
Answering Affidavits - Exhibits 

Replying Affidavits . 

Cross-Motion: CI-1 Yes C-1 No 

Upon the foregoing papers, it is ordered that this motion 
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SUPREME COURT O F  THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 15 

x _________I_.~__________14_____1____1_____-_ 

1114 TRTZXCHAHN-SWIG,  LLC,  
Index No.110174/2003 

P l a i n t i f f ,  M t n  S e q .  

-against- 

W.R. GRACF, & CO, - CONN. a n d  TAHARI, T,TIj . ,  

Defendants. 

WALTER El. TOLUB, J.: 

M o t i o n  Sequences 004, 005, arid 006 arc he.reby r : o n s o l i d a t e d  

and disposed a c c o r d i n g  to t h e  f o l l o w i n g  decision and o r d e r .  

P l a i n t i f f  1114 Tr i zechahn- Swig ,  LLC ( “ T r i z c c h a h n ” )  moves for 

sum“ r y judgment  on i t s  first. cause of a c t i o n  f o r  i s suance  of 

a w a r r a n t  of e v i c t i o n ,  t h e  award of p o s s e s s i o n ,  and  the ejectment 

of t h e  d e f e n d a n t s  from the 4 8 t t 1  F l o o r  of 111.4 Avenue of t-he 

Americas, N e w  York, NY (the “preniscs”) and f o r  summary judgment 

dismissiny Ehe 41 affirmative defeiises a n d  c o u n t e r c l a i m s  of the 

d e f e n d a n t s .  Defendant W . R .  Grace & Co. (\‘Grac:e”) inoves f o r  a n  

order d i s m i s s i n g  the 41 affirmative d e f c n s c s  arid c ross -c la ims  of 

d e f e n d a n t  Tahari, L t d  (“Tahari”) T z h a r i  moved to serve an 

amended answer .  

On J d n L a r y  9, 2 0 0 4 ,  t h i s  c o G r t  gr,?,r,ted Tahari’s notion for 

l c avc  t n  serve a n  amended answer .  The court h a s  acccp.Led 

a f f i r m a t i o n s  a n d  a f f i d a v i t s  filed s u b s e q u c n t l y  to service of the 

amended answer .  This decision adciresses the arguments raised as 

t h e y  r e l a t e  t.n T a h a r i ’  s amended answer 
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Trizechahn has sued d e f e n d a n t s  f o r  p a s s c s s i . o n  o f  the 

premises and f o r  dsmayes resulting fxon ’ T a h a r i ’ s  h o l d o v e r  after 

the e x p i r a t - i o n  of Tahari‘s sublease with Grace .  Grace j o i n s  in 

the r e l i e f  requested by p l a i n t i f f .  ‘tahari c o u n t e r c l a i m s  to 

compel p l a i . n t i f f  to l e a se  the premises to it. 

Documentary ev idence  establishes the following. Grace 

leased t h e  premises f o r  a f i x e d  t h i r t y  y e a r  tcrm f rom a 

predecessor landlord b y  lease d a t e d  J u l y  7 ,  1372. On F e h r u a r y  

12, 31393, a predecessor landlord g i r a n t e d  an  o p t i o n  to Lease the 

premises to n o n p a r t y  Kronish, Lieb W e i n e r  F, i ielrnan (“Kronish”) 

for a term commencing nn fhc later of e i t h e r  dune 1, 2003 or t-he 

satisfaction of certain conditions by the l a n r ! l o r d .  The t e r m s  of 

the option r e q u i r e d  K r o n i s h  to exercise; it by December 7 ,  2001. 

Tahar..i s u b l c a s e d  the premises fzon Grace by l e a s e  d a t e d  F c b r u a r y  

2 3 ,  1996, t h r e e  y e a r s  after K r o n i s h  o b t a i n e d  “,e o p t i o n  to lease 

t h e  premises at the end  of Grace‘s t.F:rm. T h e  sublezs t .  e x p i r e d  by 

it:; terms on May 31, 2 0 0 3 .  Neither I:he leasc nor  the sublease 

p r o v i d c d  for the right f o r  an e x t e n s i o n  of the tcrm. By l e t t e r  

r i d t e d  Novcmber 15, 3.001, Kron i sh  exercised i t s  o p t i o n  to lease 

t h e  premises ., 

T r i z c c h a t i n  has s u b m i t t e d  t w o  (iceds t h a t  transferred t i ‘ c l e  

f r o m  s e p a r a t c  predecessor owners tc Trizccnahn under its former  

narric. Tahari s u b m i t t e d  two additional deeds t h a t  indicare t h a t  

t-7!-t-le f~ the premises was t r a n s f e r r e d  f r o m  f o u r  separate sources 
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to t w o  separate companies, one known as “1114 Avenue of: the 

Amcri-cas Associates LLC” ,  t h e  p l a i . n t i . f f ‘ s  f u r x i e r  name ,  and one 

known as “1714 Avenue  of the Americas T I L L ” .  

T a h a r i  argues in opposition to t h e  motion that because deeds  

from di€ferent people i n d i c a t e  that a d i f f e r e n t  company also 

received title to t h e  p rope r ty ,  T r i z c c h a h n  is not “seized i.n 

f e e l ‘  , cannot .  establish title a n d ,  t h e r e f o r e ,  l a c k s  s t . a n d i n q  to 

m m i n t a i n  t .he  acfion. T a h a r i  also a r g u e s  t h a t  q u e s t i o n s  of f a c t  

arising f r o m  its counterclaims, defenses and cross-clal .ms require 

t h a t  the motion be d e n i c d .  

’l’ahari allegcs that it r u c e ’ v e d  o ra l .  assurances trom Grace, 

arLci, upon i n f o r m a t i  on a n d  b e l i e f ,  with T r i z c c h a h n ‘  s knowledge, 

!.kat i t  woLld bc allowed to extend i t s  lease. Tahari .  alleges 

Lhat  it made s u b s t a n E i  ai a n d  more p e r r , a n e n t  m o d i f i c a t i o n s  to the 

s p a c e  based upon t h e  r e p r c s e n t a t i o r s .  it alleges t h a t  it did riot. 

discover t h e  K r o n i s k  option u n t i . 1  y e a r s  after it had leased a n d  

renovat-ed t h e  premises. T a h a r i  a l s o  a l . l e g e s  that, In s e t t l e m e n t  

of a scparatc s u r n m s r y  proceeding, Gracc f u r t h e r  r - ep resen t  cd t i h a t  

Tahari wni l l d  be a b l e  to extend the Icase. T a h a r i  claims t h a t  

T r -1 . zechahn ,  t -hroug’h  a r e p r e s e n t a t i v e ,  a s s ~ r e u  i f that i t would ~e 

?ble C O  acc::lpy d separate f l oc l r  in the b u . i l d i n q  and could remain 

in t h e  premises u n t i l  that f l o o r  w a s  reaciy.  In r e l i a n c e  of t h e s e  

r c p r e s c c t a t i o n s ,  Taharfi d i d  not p u z ~ ~ e  o t h e r  I.eas i nq  

opportunities. T a h a r i  a l l e g e s  that pJ . a in t : i f f  also discriminated 
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a g d i r i s t  it, based on t h e  natioi- la!  oriqin of its president, in 

r e f u s i n g  to lease to it: the s u b j e c t  premises o r  o t h e r  commercial 

p r o p e r t y  Trizechahn owns.  

The various deeas filed w i t h  t .he New York Coun ty  Register 

establish t .hat .  Trizechahn is an owner  af ?.he premises. Tahari 

cites no case law .that supports its proposition t h a t  ‘Yrizechahn 

may n o t  maintain an action for possession where it is only one ( 3 5  

scvc ra l  o w n e r s  of the premises. T-d::ari. f a i l e d  to submi, t .  a n y  

ev idence  to suggest that the q r a n k n r s  of title to Trizechahn d i d  

not hdvc title to the property, nor a n y  evidence that - t h e  

Trizechahn did n o t  receive title such t , h s t  i k  is an owier  of t-he 

p r o p e r t y  t o  the  e x t e n t  of the rights p r r . v i o u s 1 . y  h e l d  hy i t s  

d i r e c t  g r a n t o r s .  

“Where two or more persons are e n z i t l e d  to the possession of 

r ea l  property a s  j o i n t  tenants or tenants i.n ~ : O T T ~ T O ~ ,  one or moEe 

of rhcm rnay maintain t h e  a c t i o n  to rEcc;ver b . i s  or their u n d i v i - d e d  

s h a r e s  in t h e  p r o p e r t y  in any case where such an action m i g h t  be 

m a i n t a i n e d  by a l l . ”  R P A P  5 6 2 1 ;  set Commonwealth Water Co. v .  

dru?.r,cr,  1‘75 AD 153, 160 (2”‘‘ Dept. 1916) (holding one t e n a n t  in 

common may maintain action for ejer:t.mer,t2 a g a i n s t  a p e r s o n  who is 

not a t c n a n t  in common). Becailse TriLc?(:hahn submitted two  dceds 

t h a t  cjsranfed i . t  title to the premises, evcn r h o u g h  it n a y  not 

have  e s t a b l i s h e d  that it owns a 100 p e r c e n t  i r i i e r e s t ,  it has 

s u f f ; c i e n t : l y  establish its title to ::.he pr-em.i.ses and has s t a n d i n g  

- 
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to maintain this action f o r  possessinn. 

As to t.he r i g h t  o€ possession, Kronish obtdined its o p t i o n  

to l e a s c  the premi.ses p r i o r  to T a h a t - i  0btair;I .rl .g a n y  r i g h t s  to t. 

premise:;. Kronish has exercised its o p t i o n  to lease t h e  

premises. Grace‘s l e a s e  and T a h a r i ’  s s ~ i b l e a s e  have e x p i r e d .  

Neither t h e  lease n o r  the sublease coiitairied a provisjon t h a t .  

le 

wou.’tci allow f o r  the e x t e n s i o n  of t h c  term. IL is undisputed that. 

T a h a r i  has no w r i t t e n  agreement  t h a t  g r a n t s  i.t. , t h e  r - i g h t  t-o 

remain in possession of the premises. R a t h e r ,  T a h a r i  s e e k s  to 

maintain possession t h r o u q h  thc  application of c q u i t - y  based upor  

thc ;ictiuns and  verbal statements allegedly made by 

representatives of Grace and  T r i  7,cchaF1n. 

However,  Tahari. has failed t o  raise a n y  i s s u e  o f  fact. a s  

between i t .  a n d  Kroni .sh  t h a t  would justify j -mposing cquitable 

r e l i e f  to the detriment of Kronish. ‘ I ’ a h a r i ‘  s arguments r c g a r d i n g  

r c p r e s e n t a t i - o n s  made to it, f r a u d  perperrated a q a i n s t .  it a n d  

d i s c r i m i n a t i o n  a g a i n s t  it. by  Trizec!:ahn a n d  Grace Cio not c r e a t e  

posscssory r i g h t s  t h a t  arc superior to K r n n i s h ’ s  written option 

to icrlse t h e  premises. Assuming a r g u e n d o  that T a h a r i  h a s  raised 

dri l s s u c  of fact a5  to i t s  r i g h t  to equi . t .able  r e l i e f  against 

T r i . z e c h a h n  dnd Grace,  Kronish’s riyht to p a s s c s s i o n  of the 

prenises is superior to Tahari’s hecausc j . n  the presence ot 

zonfl:cting cquities, one L h a t  i s  prior i n  t:ivLe js s u p e r i o r  in 

r i g h t .  - See S u c h y  v .  F r a n k e n b e r q ,  251 AI1 349, 352 (1” Dept.. 
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1.937) T h e  r ecove ry  of p o s s e 3 s i n n  from l ’ a h a r i  b y  T r i z e r t i a h n  is a 

F r c d i c a t e  to delivery to Kronish. Eiccavse documentary e v i d c n c c  

establishes that Kronish o b t a i n e d  t h e  option Lo ].ease the 

p r e m i s e s  p r i o r  to Tahari’s obtaining the s u b l e a s e  a n d  h a s  

exercised t h e  o p t i o n ,  and because Tahari‘s c l a j m  for possession 

j is one for equitable relief, it w o ~ l d  be inequi4Labl .e  to ohst-ruct .  

Kronish’s possession. E ’ u r t h c r ,  ar.y i n j u r y  to T a l l a r t  c o u l d  be 

..;\if f i - c i e n t l y  compensated b y  monetary damages. A c c o r d i n g l y ,  the 

motion by p l - a i n t i f f  for possession 01 the premises  m u s t  be 

grantcd. 

T a h a s i  has s u f f i c i e n t l y  plead e s t o p p c l ,  rcasnnzbie reliance 

a n d  d i s c r i m i n a t i o n  to p e r m i t  this ma:.ter to p r o c e e d  t h r o u g h  

discovery. The a l l e g a t i o n s  t h a t  T a h a r i  expended s u b s t a n t i a l  

money based upon oral r e p r e s e n t a t i o r . ~  made by the r e p r e s e n t - a t - i v e s  

of- Trizechahn a n d  Grace,  a n d  the res;! Ling damages, s a f f i c e  to 

defeat a p r c - d i s c o v c r y  mot i o n  f o r  surnrnary j u d g m e n t  for Tahari’s 

clai.rn2 that seck damages. T,i kewise, the a l l e g a t i o n s  of 

aiscrimination based upon  nat i . o n a l  o r ‘ i c j i n  s u f f i c e  to p r o c e e d  w . i t h  

t h e  claim past t h r o u g h  d i s c o v e r y .  T h e r e f o r c ,  t.he r c m a j n d c r  of 

the pleadings are severed a n d  shall continue. A c c o r d . i n g l y ,  i t .  is 

, .  

ORDEREE t -hat  the motion b y  111 4 ‘7 r iz r : r t i ahn-Swi  g, L. J , . C -  for 

summa.ry j u d [ p e n t  o n  its first c a u s e  of e c t i o r ,  is q r a E t e d ;  a n d  i t  

is f u r t h e r  

O R D Z R K D  t h a t  the motions by l l L 4  Tr:zcchahn-Swig, T l n I J . C . ,  and 
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W . H .  Gracc: & Co. for summary judgrnen.t dismissing the affirmative 

defenses, counterclaims a n d  c r o s s - c l a i m s  o f  T a h a r i ,  L t d  are 

granted t o  t h e  extcnt t h a t  the reqi1est.s f o r  specific p e r f o r m a n c e  

t h a t .  w o u l d  compel the plaintiff to l e a s e  the premises to it a r e  

d i s m i - s s c d ;  arid it is f u r t h e r  

ORDERED that posscssion of thc 49"' F l o o r  of 111.4 Avenue of 

 he Amcri cas, New York, NY is awa.rdcd tn 1 1 1 ~ ~  T r i z e c h a h n - S w i g ,  

LLC; rind i t  i.s f u r t h e r  

O R D E R E D  that defendant T a h a r i ,  ;td. surrender possession of 

Lhe 4 a t n  F ' laor  of 1114 Avenue of the r?sneric;is, N e w  York, NY 

imnedlately; and it is f u r t h e r :  

O R D E R E D  t h a t  the remaining causes 3f a c t i o n ,  dcFcr~sp.s ,  

c u u n t . e r c l a i m s  and cross-claims are h o r c b y  s o v c r e d  a n d  shall 

continue; and it is f u r t h e r  

O R D L K 7 , D  that the b a l a n c e  of the mor.i.ons f o r  sumrnary judgment 

are d e n i e d  w i r h  leave to renew upon t.;':e ccmplek ior i  01 discovery. 

Counsel for the p a r t i c s  are d i r ec t c r i  to appear for a 

p r e l i m i n a r y  conference at I.A. Par t .  15, Room 3 3 5 ,  60 Centre St., 

New York, N ' i  on April 2, 2004 at 1 1 : O O  a . m .  

'I'his memorandum opinion constitztes the ducis i o n  and o r d e r  

of t.ne C o u r t .  

Dated: ? / / d /  oc,, 

h0N - WAl.,TER /I3 . TOLIJB, J. S . C 
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