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SUPREME COURT OF THL STATE OF NEW YORK
COUNTY O NEW YORK : IAS PART 2

____________________________________________ X
LILY TEE,
Plaintiff,
-against- Index No. 110900/03
ROBERT A. MARINO and JOSEPH CRISAFIL,
Individually and as Officers of the
Board of Managcrs of Columbus Common 4‘??'
Condominium, {
Defendants. ) }ﬁw
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Motion sequence numbers 001, 002, and 003 are coﬂapildated
B r
for digposition. Ckk
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In motion sequence number 001, defendant Robert A. Marino
moves, pursuant to CPLR 3211 (a) (8) and CPLR 215 (3), to dismiss
the complaint. In motion sequence number 002, defendant Joseph
Crisafi moves, pursuant to CPLR 3211 (a) (5), (7), and (8), CPLR
215 (3), and CPLR 3016 (b), to dismisg the complaint. In motion
sequence number 003, plaintiff Lily Lee moves, pursuant to CPLR
306-b, for an order extending her time to serve the amended
summons and amended cowmplaint.

Plaintiff Lee is a resident off the Columbug Common
Condominium, located at 110 West: 90" St., in Manhattan;
defendants Marino and Crisafi, at pertinent times, have allegedly
been members and officers of the Board of Managers of the
Condominium. In this action for defamation, Lee alleges that she

has been defamed by both Marino and Crisafi, in connection with

complaintg which she made regarding the allegedly intolerable
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overheating of her apartment, which is located above the
building's boiler room. Lee alleges that when her complaints
were not addressed by the Condominium, she ultimately filed
complaints with the New York City Department of Health, the
Department of Housing Pregervation and Development (HPD), and the
Housing Court. According to Lece, the overheating problem was
ultimately addregged, as a result of actien taken by HPD.

Lee alleges that in regponse to the complaint issued by HPD,
which listed Marino as owner or agent of the building, Marino
wrote the following, on the face of the HPD complaint:

Forget it. I am not wasting my time and money to

notarize this form. I am NOT the owner or agent. The

complainantg are delusional, parancid cranks who have

annoyed fellow unit owners in the condominium. They

belong in Bellvue [sic] and not here. They should sell

their unit and move into the woods in another state

where they can annoy the trees and not rational people.

If you cannot tell from what I have written, let me be

specific ... they should get real lives. RAM
Lee further allegeg that on or about June 17, 2002, Marino
published this statement to third parties by placing a copy of
the HPD form, with his typewritten comment, on the central
concierge desk in the lobby of the building, where it was vigible
to, and could be read by, all the tenantg, staff of, and visitors
to the building.

On June 13, 2003, plaintiff filed a summeons and complaint

with the County Clerk, naming Marino as defendant. It is
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undisputed that the summons and complaint were never served on
Marino. On October 3, 2003, however, Marino was served with
copice of the amended summons and amended complaint, which were
filed with the County Clerk on September 12, 2003, without leave
of the court. The amended complaint named Joseph Crigafi as an
additiconal defendant, and alleged that Crisafi had also defamed
nlaintiff by making oral and written defamatory ctatcemcnls to
various third parties, and by "falsely attempting to ridicule and
discredit Plaintiff's claims and casting defamatory aspersions on
her veracity and integrity." Amended Complaint, § 40. Plaintiff
further alleged that

on or about September 17, 2002, ag reflected in the

written minutes of the Board ... Defendant Crisafi

continued to imply if not gtate in so many words that

Plaintiff's complaints were friveolous, thus

defamatorily suggesting that Plaintiff wasgs the kind of

person who would lie about conditions in her unit to

officials in City agencies and would haselessly and

knowingly pursue fabricated claims that were costly to

the building and its residents, about the overheating

condition and "Class C" code violations.
Amended Complaint, 9§ 44.

MOTION SEQUENCE 001

Marino moves to dismiss on several grounds. Marino first
argues that the amended summons and amended complaint do not
contain the date of filing, which, he contendsg, is required by
the CPLR. Although CPLR 305 (a) does state that a summong "shall

bear the index number assigned and the date of filing with the
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clerk of the court," the Appellate Division has held that a

fallure to comply with those technical requirements does not
warrant dismissal, unless there is a showing of prejudice
resulting from the defect. Cruz v New York City Housing
Authority, 269 AD2d 108, 109 (1% Dept 2000). Here, Marino has
failed to show prejudice resulting from the absence of the date
of [iling on the summons; thereflore, hils moLlon to dismiss on
that ground ig denicd.

Marino next arguesgs that the amended summong and amended
complaint were improper, because they were filed without leave of
the court. Purguant to CPLR 3025 (a), pleadings may be amended
once, without leave of the court, within 20 days of service of
the pleadings, or any time before the period for responding to
the pleading expires, or within 20 days after service of the
responsive pleading. In other casges, a party's pleadings may be
amended with leave of the court, which shall be freely given.
CPLR 2025 (b).

Here, because the original summons and complaint appear
never to have been served on Marino, the time periods get out in
CPLR 3025 (a) never began to run. However, an amended summonsg
and amended complaint were served on Marino within 120 days from
the filing of the original summons and complaint, as specified in

CPLR 306-b. Neither party has cited, nor has the court found,



any cases which indicate whether, under these circumstances, it

ig necesggary to obtain leave of the court to file an amended
complaint.

Lee contends, and from a cursory examination of the amended
pleadings it appears, that the amended pleadings do not
significantly alter the claim against Marino. Rather, the
amended pleading names an additional defendant
cauge of action againgt that defendant.

Marino also argues that the amended summons was not
identical with that filed with the Clerk. Whereag the amended
summons which, according to Marino, was served on him, merely
names Robert A. Marino and Joseph Crisafi ag defendants, the copy
of the amended summong filed with the Clerk lists the defendants
as "Robert A. Marino and Joseph Crisafi, Individually and as
Officers of the Board of Managers of Columbus Commeon
Condominium, "™ which is the way that they are listed on the
amcnded complaint gerved on Marino.

Although the litigation practice followed by plaintiff is,
at best, sloppy, it is hard to see how Marino is prejudiced by
having been served with that amended summons and amended
complaint, rather than with the original summonsg and complaint,
since service was made within the 120-day period, even given the

minor technical irregularities in the amended summons.
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Finally, since service of the amended summons was made
within the 120-day period mandated by CPLR 306-b, the one-year
statute of limitations governing defamation actions was met.

For these reasong, Marino's motion to dismiss is denied.
MOTION SEQUENCE NUMBER 002

Defendant Crisafli moves to dismiss on the following grounds:

- o /0 e e [ e g )
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on the one-ycar statute of limitations for defamation; 2)
pursuant to CPLR 3211 (a) (8), based on lack of personal
jurisdiction; and 3) pursuant to CPLR 3211 (a) (7) and 3016 (a),
for failure to include the particular words alleged to be
defamatory.

Crisafi contends that he was never served with the amended
summons and amended complaint. If he was not, the court has no
jurisdiction over his person, and it would be inappropriate to
reach his other contentions; therefore, the questions of service
will be addressed first.

The affidavit of service of Monica Hoyos, states that on
October 4, 2003, at &:38 p.m., ghe sgserved Crisafi with the
amendced summons and amended complaint by leaving a copy with
"Syed ‘Doe', who refused to give last name." Hoyos also states
that ghe mailed a copy of the amended summons and amended

complaint tc Crisafi at 110 West 90" Street, Apt. 3B, New York,
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New York 10024, by first-class mail on October 6, 2003, and that
the mailing bore the notification "personal & confidential," and
did not indicate "legal action."

Crisafi submits the affidavit of Syed Ahmed, who states that
on October 4, 2003, he was employed ag a concierge for Columbus
Common Condominium, that he is normally on duty on weekends from
B a.m. until 4 p.m., that on Saturday, Cctckber 4, 2003, he was on
duty until the end of his shift at 4 p.m., and that he wasgs not
given any process to deliver to Crisafi. He further stateg, "I
was not in Mr. Crisafi's Apartment 3B on October 4, 2003 at any
time, and certainly not at 6:38 p.m. to receive any process on
behalf of Mr. Crisgafi." Affidavit of Syed Ahmed, dated February
6, 2004, In addition, Crisafi states that at no time did he
receive the amended summons and amended complaint by mail, he was
not given a copy of either document by Ahmed, nor was BAhmed in
Crisafi's apartment at any time on October 4, 2003.

In reply, Lee states that it 1s her understanding that Ahmed
had recently sgtated that he could not recall all of the
deliverieg that he received many months ago, and that his
atfidavit was solely intended to make a point about the timing of
hig shift. Lee's statement however, appears to be based on
double hearsay, and is insufficient to overcome Ahmed's

gtatement.




Lee further argues that Crisafi had actual notice of the
litigation, as ig shown by the fact that the litigation against
Marino and Crisafi was discussed in the November 4, 2003 meeting
of the Condominium Board of Directors. The existence of actual
notice, however, will not gubject a person to the jurisdiction of
Lhe court if the requirements of gervice have not been met.
Rankers Trust (o. of California, N A v Tgoukas, 303 AD2d 243,
344 (2d Dept 2003). Although Hoyos' affidavit of service
constitutes prima facle evidence that service was proper, the
sworn denials of Ahmed and Crisgafi create a conflict of facts
requiring a hearing to determine whether valid service was made
on Crisafi. Id. That question will, therefore, be referred to a
Special Referee to hear and report with recommendations. Pending
determination of that question, the remainder of Crisafi's motion
Lo dismiss will be held in abeyance.

Motion Sequence Number 003

Lee moves, pursuant to CPLR 306-b, for an extension of time,
if deemed necessary, in which to serve the amended summons and
amended complaint.

Because the court has determined above that service of the
amended summons and amended complaint upon Marino was effective,
Lee's motion for an extension of time in which to serve Marino is

denied as moot. With respect to Crisafi, however, Lee's motion
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is held in abeyance, pending the hearing before the Special
Referee on the question of service.

Accordingly, it is hereby

ORDERED, with respect to Motion Segquence Number 001, that
defondant Robert A. Marino's motion to dismiss in motion gequence
number 001 is denied; and it is further

ORMHERED, with regnect to Motion Sequence Numbcer £02, that
the issue of whether defendant Jogeph Crisafil was served with the
amended summcens and amended complaint in compliance with CPLR 308
is referred to a Special Referee to hear and report with
recommendations, except that, in the event of and upon the filing
of a gtipulation of the parties, as permitted by CPLR 4317, the
Special Referee, or another person designated by the parties to
serve as referee, shall determine the aforesaid issue; and it is
further

ORDERED that the remaining portion of this motion will be
decided, if necessary, upon a motion to affirm or reject the
Referee’s report pursuant to CPLR 4403, or upon a renewal of the
motion if the Referee is granted the power to decide the igsue by
the partieg, and with recommendations; and it is further

ORDERED that a copy of this order shall be served on the

Clerk of the Judicial Support Office (Room 311) to arrange a date

for the reference to a Special Referee; and it isg further
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ORDERED, with respect to Molion Sequence Number 003, that
plaintiff Lily Lee's motion for an extension of time in which to
serve the amended summons and amended complaint is denied ag moot
with regpect to defendant Robert A. Marino, and with respect to
Joseph Crisafi shall be decided upon renewal of the motion after

the Special Referee’s report is issued.
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