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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: TAS PART 2 

Alan and Anita Sibersky, 
X ...................................................................... 

Plaintiffs, 

-against- 

1% li p W i t i  t ers , 

Index No. 600367/03 

I n  this motion - the eighth in this case, which is slightly over one year old' - 

plaintiffs seek to (1) vacate and modify - or, inore accuratcly, to reargue - the court's 

order datccl March 17, 2004; (2) allow plaintiffs lcave to serve and j-ile an amended 

complaint to include claims regarding subsequent actions by defendant; and, (3) compel 

defendant to pay use and occupancy into cscrow pending the resolution of the action. 

Tkc cai-her motion also sought to cxteiid a May 9, 2003 temporary rcstrainiiig order and 

to obtain a court ordcr staling that plainti€fs can rcinove defendant's name li-om the 

electrical account for apartment 4A. Defendant opposes all requests on nuinerous 

grounds. 

1. Rcarquinent 

2 2 2004 As lo the first issue, the court grants reargument. The court denied th&& 

motion without considcration because plaintiffs anncxcd their proposcd aiiie 

complaint but not the original complaint. Now, plaintiffs rectiry lhe problcni. 

Accordingly, thcre is no bar to reconsideration. 

' il ', - 
6;nua$ c"-- ' * 

' The rccords for this case indicatc thal a ninth motion is pending in the subiiiissions pai-t. 
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11. Temporary Restraining Order 

Ncxt, the court turns to those aspccts of the original motion not covered by the 

ncw motion. Plaintiffs attempt to “extend” a temporary retraining ordcr wliich the court 

issued in May of 2003. It appears that plaintiffs actually seek to revivc the temporary 

restraining ordcr - which was in cffect pending the hearing of an earlier riiotion. A.t any 

rate, that restraining or-dcr- enjoined dcfcndant “from any intimidation, interference, 

nuisancc and harassrticnt regarding Plaintiffs and their business vis-a-vis Tcnauts a d  

NYS T.,icensed Prolessioiials. . . .” Plaintiffs appear to base this cui-rcnt request on the 

alleged continued harassnicnt against them and various of thcir tenants by dcfcndant. 

They support these allcgations by their own affidavits and by other documents including 

a letter writtcn by a tenant in thcir building stating that defendant annoys her and her 

friends i n  the building and that she would likc it to stop. 

Defendant opposes the ‘I’RO on the ground that plaintiffs seck an equitable 

remedy hcrc, and yet they lack thc requisite “clcan hands” entitling them to apply for this 

type of relief. This argument results in a series of accusations betwccii deIendant and 

plaintiffs; dekndant accuscs plaintiffs of building violations, and plaintiffs respond by 

accusing defendant of even more misconduct, including fraud and identity theft. In thcir 

reply, plaintiffs also annex sornc documents rclating to the building, presumably rcfuting 

de fc 11 daii t ’ s content i oils. 

The court notes that many of these issues are not pcrtiiicnt to the case at hand. 

Plaintiffs do not need to rcitcrate their lawsuit and all of thcir contentions about 

defendant cadi time they requcst relief and/or submit papers to the court. histead, thcy 

must focus on the issues relevant to thc current application and/or motion. As for 
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dcfendant’s argument, it has 110 merit because the unclean hands doctrine only applics 

“when the coiidiict rclicd on is directly rclated to the subject inatter . . . .‘I Fade v. 

Pudiani/Fade, 8 A.D.3d 612, -, 779 N.Y.S.2cl 5 6 S ,  570 (2”“ Dept. 2004); see Kopsictas v. 

Krokos, 294 A.D.2d 406,407, 742 N.Y.S.2d 342, 344 (2nd Dept. 2002). Even then, the 

doctrine of un.cleati hands i.s used only whcii the conduct coiiiplained of is “immoral” and 

“uncoilscionable.” Eric Vaiyqhn Flam, P.C.V. FTF Crawlspace Specialists Inc., Zliclex No. 

1 16473/01 (Sup. Ct. N.Y. County Oct. 10, 2002)(avail at 2002 WL 31955798, “9). 

The litigation contains allcgations relating to the parties’ rcntal dispute; and, 

thiis, thc doctrine of “unclean hands” night apply to any atleriipt by plaintilfs to evict 

delendant from the building. See Fazio v. Kelly, lndcx No. 352 14/03(Civ.Ct. Richmond 

County Sept. 10, 2003)(avail. at 2003 WL 22227343, at *S). Howcver, the registration - 

or lack thercor- of thc building does not rclatc to the prong of the litigation allcging that 

de1eiidant has harassed plaintiffs and adverscly allected thcir business. Moreovcr, in his 

Answcr, defendant denies that he is guilty of the alleged misconduct. Therefore, an 

irijLiiiction that prevents dccendant from harassing plaintifis would not limit his activities. 

I 

To seine extent, thc court finds that plaintiffs appcar to seek an injunction which 

is overly broad. l’hc language, as set forth by plaintiffs, arguably would prcc1ud.e 

dcfcndant from reporting building code violations and/or convcrsing with workers oil the 

premises rcgarding work that affects his apartment. Plaintiffs has r-nadc no showing that 

justiiies such a broad restraint. Moreover, plaintills seek to cnjoiii defendant from 

interfering with their busincss, but it is not clcar what this cntails. The court shall not 

prolong a reslraint so vague in its wording that thc parties are likcly to disagree as to 

whether a violation has occurred. ltistead, the court shall grant the rclicf to the extent of 
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issuing an order which, in a limited fashion, restrains del‘endant from harassing or 

tlircatening plaintiffs. 

Finally on this issue, plaintiffs misunderstand the purpose of the tcmporary 

restraining order in thc context of a civil litigation. “[Tlhe nile under New York statc 

law is that a tciiiporary restraining order expircs with the hearing on the applicalion for a 

preliminaiy injiinction, which is lo be conducted at thc earliest possible timc after entry 

of the TRC)..” Carrabus v. Schncider, 11 F. Suipp. 204, 209 (E.D.N.Y. 2000)(citation and 

internal quotatioil marks omittcd). Because thc TRO is, by its very nature, a “temporary” 

order which can rcmain in effect pcnding the speedy rcsolution of the prcliniinary 

injunction in a hearing, the court shall send thc matter lo a quick hcaring on the 
I 

prelirniiiary injunction. “To hold othcnvise would in effcct t ra i i shm a temporary 

restraining order into a pernianent injunction.” Sommerset Group, h c .  v. Town of 

Lewistoii, 115 Misc.2d 398,400,454 N.Y.S.2d 220,222 (Sup. Ct. Niagara County 

1982). Thcrcfore, it is especially appropriate for thc court lo limit both the scope and 

duration of this rcstraint on defendant. Moreover, the court exercises its discretion undcr- 

CPLR 63 13 and requircs plailltiKs lo post an undertaking of $ 

resolutioii of the matter at the liearing. Whcn coupled with the cxisteiice of the 1’110 and 

pending the 

the requircmcnt that defendant pay use and occupancy, this should cncourage both parties 

to t ry  to resolve this lawsuit in a more tinicly Mi ion .  

111. Lcave to Amend Complaint 

Plaintiffs seek to amend the complaint to allege continucd wrongcloirig against 

d e h d a n t .  “Lcave to amend a coinplaint is to be k e l y  grantcd absent prejudicc or 

surprisc to the defcndants, or unless thc proposed amcndment is patently devoid of 
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nicrit.” Pirrotti & Pirrotti, LLP v. Estate of Wanii, 8 A.D.3d 545, 545, 778 N.Y.S.2d 

705, 705 (2”“ Dept. 2004). Moreover, the motions “are addrcsscd to the discretion of thc 

trial court, whosc dccisioii remains undisturbed absent clear abusc.” Rotliberg v. 

Reiclielt, 5 A.D.3d 848, -, 772 N.Y.S.2d 637, 638 (3‘“ Dept. 2004). FIere, plaintiffs 

support their statenicnts with their own arfidavit and thc letter of one of thcir tcnants, also 

alleging harassmcnt. Moreover, thc niotion lo supplcment the complaint is to include 

subsequently occurring factual allegations; and, in these circumstances, arnendment is 

gcricrally allowcd. 

Dcpt. 2004). 

Bastian v. State, 8 h.D.3d 764, -, 779 N.Y.S.2d 589, 590 (31d 

For the most part, the issues dcfcndaiit raises in opposition are fxtual ones - that 

is, defendant’s objections to the allcgation raise qucstions of fact. The existcncc of 

factual disputes docs not preclude amendment. Instead, for tlic court to deny 

arnendnicnt, the allegations iiiust be patently bcrclt of any legal nicrit. See Sample v. 

T,evada, 8 A.D.3d 3, -, 779 N.Y.S.2d 96, 99 (2’ld Dcpt. 2004). To some extent, dcfcndaiit 

is coi-rcct: Plaintiffs cannot asserl a causc of action against defcndant, their tenant, based 

solely or1 the allegation that dcfcndant lied by stating that he taught at Coluiiibia and had 

a law dcgree. Howevcr, to the extent that some ofthe contcntions are not relevant to the 

causes of action, they do not and will not have any legal bearing in thc action. 

Moreovcr, aiiiendriient is appropriate becausc dclendarit 113s not asscrted that prejudice 

will ensuc as a result. See Turner v. Caesar, 2 A.D.3d 1086, 1087, 768 N.Y.S.2d 679, 

680 (3rd Dept. 2003). 

Tlic court notes that plaintilk have made nuiiierous motions to amend their 

complaint, and this appears to be the third amended complaint. Although, in  light of 
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plaintils’ pro sc status and the liberal policy in hvor  of amendment, thc court allows this 

latest anicndinent, it notes that plaiiiti PPs carmot perpctually rcfine their. complaint and/or 

add ncw claims against dcfcndant. lhereforc, absent extreme circumstances thc court 

will not grant filrlher applications to amend the complaint. & Schwartzman v. 

Weintraub, 56 A.D.2cl 517, 517, 391 N.Y.S.2d 416, 418 (1” Dcpt. 1977). 

1V. IJse and Occupancy 

Last, plaintiffs seek the paymcnt o l  use and occupancy into escrow pending the 

resolution of this action. Defendant opposes the application based on Section 302(b)( 1) 

of thc Multiple Dwclliiig Law, which provides that a building owner can neither rccovcr 

rciit nor conimcncc an action or special procccding [or nonpayment unlcss it has 

complied wilh Multiple Dwelling Law Section 301. Section 301 requires, intcr alia, that 

the owner register the building with the DHCR. PlaintiITs apparently argue that the 

building nccd not be registered because thcrc are not enough rental units to bring thc 

building within tlic purvicw of the rent stabilization law. Deleiidanl challenges this 

c o i i  t cii t i o n , 

Defendaiit is corrcct that, if the building must hc registered, plaintiffs cannot 

procccd by way of special proceeding for back rent. At thc samc timc, however, a “rent 

withholding sanction [is] not available to a tcnant who [is] merely usins thc violation to 

unjustly enrich hinisclC” Chan v. Korniendi, 1 18 Misc.2d 1026, 1030, 462 N.Y.S.2d 

943, 946 (Civ. Ct. Queens County 1983); Stanley Associatcs v. Marrero, 87 Misc.2d 

101 1 ,  101 3-14, 386 N.Y.S.2d 953, 955 (Civ. Ct. Queens County 1976). Accordingly, the 

Court of Appcals recently held that tenants who claimed a breach of warranty of 

habitability uiider Real Property Law 4 235-b (1) and sought a rent abatement undcr 
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Multiple Dwelling Law 

sought to be recovered. Notre Dame Leasing, LLC v. Rosario, 2 N.Y.3d 459, 467, 779 

N.Y.S.2d 801, 804-05 (2004). Although the papers arc unclear, it appears that cleleiidanl 

has not paid rent to plaintiffs in quite sonic time; and, possibly, he has not cvcr paid them 

rent. Tlic court cannot pennit defendant to “unjustly ctirich hiriisclf’ through this 

allcgation. See Chan, 118 Misc.2d at 1030, 462 N.Y.S.2d at 946. 

3 0 2 4  still had to dcposit with thc court the amount of rcnt 

This is espccially true in t1w case at hand, where therc is a dispute over whcthci- 

lherc is an impropcr lhil.ure to registcr. Based on the parties conflicting points of view 

and conflicting statemcnts, tlic court cannot find that, as a matter of law, plaintifrs’ 

fdilure to register thc building is violativc of Multiple Dwelling Law 4 302-a. Moreover, 

although delendant filcd violation chargcs against plaintifk, plaintiffs have shown that 

they were found not to be in  violation. Thus, thc court ordcrs defendant to pay usc and 

occupancy of $1600 per month - the ainouiit of rcnt set forlh in thc lcase signed by h e  

partics - into an escrow account. Howcvcr, to protect defcndant’s rights under tlic 

Multiple Dwcllirig Law, the court directs plaintiffs to providc the court with proof of 

substantial conformity to Code standards within 90 days of this order. Moreover, at the 

hearing which the court shall schedule in this order, the refcrcc will determine whcthcr it 

appcars that the building is subject to the registration requirement. If tlic receree 

deteiinines that plaintiffs must register the building, then use and occupancy will be 

continued for 60 days, but will be discontinucd at that time unlcss plaiiitiffs file thc 

required notice with the DHCR. 

N.Y.S.2d 841, 842 (Sup. Ct. App. T. N.Y. County2003). 

Yuko Nii v. Ouinn, 195 Misc.2c-l 821, 822, 759 

Finally, the court points out two issues. First, carly in his opposition papers, 
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defendant sets forth his belief that plaintiff Anita Sihersky has no standing to bring the 

claims at hand on her own. behalf. Howcver, as defendant has made no motion with 

respect to this issue, the court does riot consider his arguments at this time. Sccond, as 

stated above, this is the eighth motion. in this lawsuit; and, plaintiffs apparently have 

already filed a ninth molion. Eight or nine of the niolions havc been filed by plaintifrs. 

Plaintiffs are admonishcd to be niorc parsimonious in their litigation tactics, so as not to 

waste thcir own resources or thosc ofthe court and of defendant. 

Accordingly, it is 

OKDEREI) lhat the portion of thc niotioii seeking to vacate and/or reargue is 

granted; and it is furlhcr 

ORDERED that the request to extend the injunction until tlic iiiial resolution of 

this litigation is granted, but only to the extent that it seeks to enjoin dckndant from 

intcrfcring with plaintiffs' busiiicss, and not to tlic extent that it seeks to enjoin him from 

reporting alleged code violations and/or conversing with workers on the premises; and it 

is further 

ORDElmD that plaintiffs arc rcquired lo post an undertaking of $ 

pcnding the resolution of this litigation, and if thcy fail to do so within 45 days of thc 

datc of this order, the injunction sliall expire ; and it is filrther 

ORDERED that leave to amcnd the complaint is granted, and plaintiffs shall 

serve an amended copy o l  the complaint within 45 days of the date of entry of this ordcr; 

and it is furthcr 

ORDElWD that defendant has 30 days from the date of service to answer the 

amended complaint; and it is further 
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ORDERED that defendant shall deposit for use and occupancy the sum of $1600 

pcr nionth on the first of thc inonth starting with Novcmber I ,  2004 with thc Cashier in 

the County Clerk’s Office and shall hmish plaintifrwith a copy o l  his receipt by the 1 (IL” 

of the month. 

ENTER: 

Dated: October /’-f ,2004 

H Y ~ .  Louis B. York, J.S.C. 

LOUIS e. YORK 
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