
Interweb, Inc. v iPayment, Inc.
2004 NY Slip Op 30217(U)

March 1, 2004
Supreme Court, New York County

Docket Number:
Judge: Herman Cahn

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



E D  ON 31512004 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

t, ,Of PRESENT: p?pQ.!& @&@ PART qy 
Justice 

00 I - v -  
MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to - were read on this motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes 0 No 

Upon the foregoing papers, it is ordered that this motion 

Dated: & J. S. C. 

Check one: &NAL DISf'OSITION ' F-NON-FINAL DISPOSITION 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUh-TY OF NEW YORK : IAS PART 49 

INThKWER, INC.. 
Plaintiff, 

-against- 

IPAYMENT, INC., 

Indcx No 
601 54 1/03 

Defendant. i 2 C i  ,I. \, :>kfjc 
....................................................................... JOUfdIY CLE,;;; 

OFFICE Hermaii Cahn, J.: 

Defendant moves to dismiss the complaint for failure to statc a cause of action, CPLK 

321 1 (a) ( 7 )  

PlainLin' is in the business of selling gift items essentially for personal use, through 11s 

ucbsite "fortheoneilo\c.coinn." Affidavit of Geoff 1,ange. dated September 21, 2003.11 3 C poi1 

sctting LIP thc e-business, plaintiff contacted non-party Chargc.com in order to sct u p  a n  account 

to nroccss ils customers' credit card transactions. Charge.com scnt plaintiff an application roar a 

"Merchant Account," which account was to be providcd by Humboldt Bank through iPaymcnt 

Tcchnologics, Inc. E, 4-7. Plaintiff alleges it completed aiid signcd [he seycn-page form, 

and returned it to Chargc.com. z, 11 7; see Exhibit A to Lange Aff. Plaintiff further asserts that, 

on or about March 5 ,  2003, its account was activated. and defendant began processing plainirrfs 

customcrs' credit card transactions on bchalf orplaintifl-s customers. Id, 1\11 15: kxhlblt 1; tu 

Lange Afl: 

By letter dated April 16, 2003, iPa,pent Inc. informed plaintiffthat its account was 

Lemiinatcd for "Exccssive Declines." and because thc nature of plaintiffs business posed a 

sccurity risk. Exhibit F to Lange Aff. This action was then commenced. 

I 
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The complaint contains claims for breach of an implied contract and tortious interference 

with prospective economic advantage. Specifically. plaintiff allegcs that when it entered into thc 

agrccnicnt with Humboldt Bank, by way of the "Merchant Appllcation," it also cntcrcd into an 

implied contract with dcfeiidant rclatiiig to the proccssing of credit card transactions. Compla~nt. 

11 4. It claims that a term orthat implied contract was that defendant would at all timcs act 

"reasonably and in good faith." Complaint. 11 5 .  Plaintiff alleges that defendant terminatcti the 

implied contract without notice and without cause, with malicious intent, and with knowlcdge 

that the termination would cause h a m  and damagc to Interweb. a, 1111 6, 8.  The complaiiiL 

asserts that the tenniiiation breached defendant's contractual obligation of zood raith, and 

resultcd in the termination orthe contract bctween plaintiff and Humboldt Bank. Id. 1111 7. 9. 

Defendant seeks dismissal on scvcral grounds. It contends thal the complainl Ciils to 

allege mutual assciit to a contraci. Furthcr, it urges that plaintifrfails to allcgc the naturc of the 

hrcacli. I t  maintains that thc complwnt fails to allege that the implied oral contract contained 

terms consti-aining dcfcndant's ability to terminate the alleged agrccnient. If the clainicd implied 

oral contract contained a tcrminatioii-only-for-cause provision, deIicndant asserts that it is stibjcc~ 

to the Statute of Frauds, which bars the claim hcre. 

With respcct to the tortious interference claim, defendant contends that therc is no du ty .  

indepcndent of thc contraclual one, allcgedly \~iolatcd. Further, dcfendant asserts that  plaintiff 

does not and cannot allege any wrongful mcans, or that defendant acted for the sole purpose 01- 

haniiing plainli ff. 

In opposition, plaintiff asserts that its complaint sufficiently alleges that defendant 

intendcd 10 he bound by the contract, and, i n  fact, processcd plaintill's credit transactions. and. 
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thus. showed mutual assent. As to the nature of the breach, plaintiff contends that its allcgatioiis 

that defendant terminated Ihe contract without justification arc sufficient. I t  urges that the Statutc 

of Frauds is no har here, since it submits thc Merchant Application as the wrilten e\idencc ol'thc 

contract. With rcspecl to the tortious interfercncc claim, plaintiff conlends that the interlct-cncc 

did not simply lie in defendant's breach of contract, but that the intcrfcrcnce was wilh plaintiIl's 

contract with Huinboldt Bank. 

In its reply, defendant submits what it contends IS the complete written contract helween 

plaintif'r. as one party, and Huinboldt Bank and IPaynient Technologies, lnc., as representative 01- 

Huniboldt, as (he other party. Exhibit A to Affidavit of Richard W.  Schubert, datcd Scpteinher 

29, 2003. Defendant conteiids that the copy or  the Merchant Application subinilted b y  plaintiff 

uas not a complele copy. and omitted the two pagcs, entitled Merchant Proccssing Agreemcnt 

(MPA), which were referred to i n  the Merchant Application form. The MPA suhmitted by 

defendant contains a tcrinination provision, in section 22,  which provides that Huniboldt Bank. 

v,Iiich is reprcscnted by iPayinent Technologies, Inc., "in addition to any rights of immcdiate 

tcrmina~ion ~vithout notice as may he contained clscwhere" i n  the M P 4 ,  may tcrminate for a n y  

reason or cause upon 30 days prior written notice to plaintiff. Exhibit A. $ 22. The MPA gabe 

plaintiff the same tcnnination right, provided that it had paid or agreed to pay ccrtain minimum 

discount and statcmenl fees. Defendant points to the [act that the h4erchanL Application 

cxpi-cssly rerercnces the MPA, and asserts that the Merchaiil Application constitutes a par[ ol'thc 

M PA. 

By letter to this courl plaintiff sought to submit a sur-rcply arcdavit, asserting that the 

Merchant Application rcccived and signed hy plaintiff did not contain thc hbo-page MPA This 
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letter was acccptcd and considered in lieu of the sur-rcply affidavit. 

DISCUSSION 

l h e  motion to dismiss is granted, and thc complainl is dismissed. Taking the allegations 

of the complaint. and the affidavit in opposition, as true, and gii ing plaintiff (lie benefit ofcvcr-y 

favorable inference, the facts as alleged do not fit within any cognizable Icgal theory. See Lcon v 

Martinel, 84 NY2d 83 (1994). 

With respcct to the claim for breach of the implied duty of good raitli. thc alleyalloris 31-c 

insufficient to state such a claim. First, plaintiff fails to allege thal the implied oral agi-eenient 

was for a specific duration, and thus, it was terminable at will. A contract that is tei-iiiinable at 

\ \ i l l  is not subject to the covcnanl of good faith aiid fair dealing. 

v Marllet Iiiipoi-tins Co., 221 AD2d 954 (4"' Dcpt 1995). The covenant of good laith cannot 

iniply an obligation, such as tenniiiation-only-for-cause, which would hc inconsistent with othci- 

tcmma or  the contractual relationship. &at 956, ciling Murphy v American Home Prods. Coi-p., 

5 8  UY2d 203 (1983). To thc extent that plainlilT argucs that by terminating the agrccmenl 

witliotil causc, defendant was depriving it of the right to receive the bcncfits orlhc agreemeiil, tlic 

argumenl is rcjccted. Following plaintiffs line of argument, all contracts would conlait1 a 

tcrii~iriation~onl~~-for-cause provision, imposed by thc duly of good failh. since terininating would 

deprive the noli-terminating party of the contract benefits. This result would be inconsistent with 

the terms of many contracts, including the one plaintiff alleges here. In additlon, v hilc plalntl IT 

also alleges that h e  implicd contract was temiinatcd wilhout notice. aiiiiexcd as an exhibit Lo ils 

opposition affidavit, plaintiff submits a copy orthc April 16, 2003 letter frorn defendant glvlny 

plaintifr notice of teniiination. 

Lake Eric Distributors. Inc. 
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To tlic cxtcnt that plaintiffs claim is for breach of an allcged oral agrreemenl 1101 to 

tcrniiiiatc tlic oral credit processing agreement without causc, that claim is bari-ed by the Slntule 

of Frauds. N I .  General Obligations Law $ 5-701 (a) (1)  (GOL). GOL 8 5-701 (a)  ( I )  pro\idcs 

that an agrecmcnt that is not to be performed wilhin one yeai- m~ist be e\ idenced by some \ \~-~t ing,  

subscrrbcd by the pal-ty to be charged. The complaint pleads that there is no writlcn agrccmenl 

I n  addition, according to plaintirf, the credit proccssing agrecmcnt could 1101 be terminated by 

dcfcndant unless plaintiff failed to perform satisfactorily. Wherc an oral agreement calls Ib1 

pcrforiiiancc of an indefinite duration, and could only be terminaled within onc ycar by its breach 

during that period, it falls withln lhe Statute ol'Frauds, and is void. D & N Boenin~.  Inc. v 

Kirsch BeLeraqcs. Inc.. 63 NY2d 449 (1984). Whilc in its opposition plaintifCsubniits the 

Mcrchanl Application. and several letters from iPa\rliient Inc., as writings evidencing tlic parties' 

agreement. these writings do not conlain all ol'thc csscntial terms of the purpoi-ted agi-eement. 

including the dui-alion ortlie agreement, and, thus, arc insufficient. See Lakc Erie Disti-ihulors. 

h c .  \ Martlct Imi~oi-lins Co., m a t  957. 

In view oflhe above. even giving plaiiitiKthc benefit of lhe inI'crcncc that (he MPA \\\as 

not part of its agreeincnt with defendant, it has no viable claim for breach ofconlract. 

Plaintiffs tortious interference claim fails for several reasons. First. plaintiff falls to 

allcgc the breach of a legal duty indcpendenl orthe alleged contract between the parties. Channel 

Master Corp. v Alurninum Ltd. Sales, Inc., 4 NY2d 403, 408 (19S8); S & S Hotcl Ventul-es Ltd. 

Partnership v 777 S.l-I.Com.. 108 AD2d 351 (I" Dept 1985). Sccond, plaintiff fails lo allcgc ~111) 

duration with rcspect to the contract with Humboldt Bank. Thus. it is prcsumed to bc terminable 

at will. See Ruteclti v S.H. Gow &i Co., 289 AD2d 1066 (4"' Llept 2001): Lernian \ Medical 
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Assocs. of Woodhull, P.C., 160 AD2d 838 (2d Dcpt 1990). "Agreements that arc tcrniinablc nl 

will arc classified as only prospective contractual relations, and thus cannot support a claim for 

tortious intcrfcrcnce with exisling contracts." American Prefemd Prescription. 1nc. v Health 

MS. .  Inc., 252 AD2d 413, 417 (1" Dept 1998), citing Guard-Lik Coru. v S. Parker Hardwit-c 

MfE. COI-D.. 50 NY2d 183, 191.92 (1980). Wher-e only prospcctive contractual rights l i~ive been 

interfered with, the plaintiff must show more culpable conduct. NBT Bancon,. Inc. v 

F lec tNmtar  Fin. Grouu. Inc.. 87 NY2d 614, 62 I ( 1  996). Thus. it must allege that the 

interference was accomplished by "wrongful means," consisting of fraud, misrepresentatioii, 

physical violcnce, civil suits, criminal prosecutions or some degrcc of economic prcssure, "but 

more than simple persuasion is required," (Snyder v Sonv Music Entertainment, lnc.. 252 AD2d 

293, 299-300 11" Dept 1999]. citing Guard-Lifc Corp. v S. Parker Hardware Mlrc. Cot-a., 

lOl), or that defendant acted for the sole pul-pose of harming [he plaintiff. 

of malice are insufficient to state a claim where they are contradictcd by the plaintiffs claims thar 

d e h d a n t ' s  actions wcrc financially motivated. Ruha v Guior, 277 AD2d 116 (1" Dcpl 2000 ) .  

at 

Bare allegations 

Here. plaintiff fails to meet these pleading requirements. The complaint is devoid of any 

allcgations that dcfcndanl employed such "wrongful means," or that defendant 

to hurt plaintiff. Defendant's April 16, 2003 letter, submitted by plaintiff, shows that dcfcndant's 

actions were financially motivated. Therefore, the lorlious intcrference claiiii fails to state n 

claim 

Accoi.dingIy. i t  is 

ORDERED Lhat the motion to dismiss is granted and the coinplainl is dismissed with 

costs and disbursements to defendant as taxed by the Clerk of the Court; and it is furthei- 
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ORDERED that the Clerk IS directed to enter judgment accordingly. 

Dated: P e k y  , 2004 
\ 

&a& 

ENTER: 
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