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- against - Tndex No.: 6033 15/2003 

In this brcach of contract action, a contractor seeks to i~ccover over $6.6 million for 

dewatering operations, extra work, and the unpaid contract balance, in connection with a 

coni p r el1 en s i v e modem i zat io 11 of a resideii t i a1 hous i rig lac i 1 i 1 y ow ried 13y d e fen d ;in t . P ii 1-s iia i i  t t o 

CPLR 321 1 ,  dektldar1t now moves to dismiss the complaint. Although issue Ins not hcen 

joined, the parties agree to treat t1ic motion as one for summary judgment, CPLK 321 l (c )  and 

plaintifl” submits a “cross-motion lor partial summary judgment” in its favor. 

BACKGROUND 

Dcfendaiit’s construction manager entered into a written agreeiiicnt with plaintifr, dated 

Septcinber 30, 1993, ror the removal and replacement of imderground fircl oil storage tanks at 

Carcy Gardens, a public housing development that defendant owns and maintains. ‘I’hc 

construction iiiariager subsequenlly assigned the Contract to d e k n d m t .  

Dcfendaiil alleges that a dispute arose during the performance of the Contract, as [.at- hack 

as 2001, as to thc cornpcnsatioii that plaintiff would receive for pumping arid dischai-sing 

groundwater from tlic fuel tank cvacuatj.cm sites. By letter dated June 5 ,  2003, ckfcndaiit adviscd 
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plainti17 that “reiijoval aiid excavation of non-contaminated groiindwatcr is to be included in the 

Basc Bid and rcmoval of contaminated groundwater shall he calculatcd under the Unit Pi-icc” 

(Plaintiffs Ex A; Dercndant’s Rx 5 ) .  Plaintiff allcgeclly removed 1,418,3011 galloiis of 

contaminated ground water. 

On Septernbcr 17, 2003, plainliflserved a Notice of Claim indicating its intent to siic 

defendant for, among other things, its f d u r c  to pay for dewatering opei-atioris OH 3 unit price 

basis, that is, at $4.5O/gallon, in addition to the base price coritainecl in the Contract. 

DISCUSSION 

Dcfendanl argues that, under the express terms of thc Contract, the cost orall dewatering 

operations, both contaminated and non-contaminated water, was jiiclirdcd in the Conli-act’s Base 

Hid of$687,000. In addition, defeiidant conleiids that plaiiitiff did not submit a timely Notice of 

C.’laiiii. Fiiially, defendant argircs that plaintiffs rcmaining claims for extra work and the contr;tct 

balance are not ripe for adjudication. 

The Notice of Claim 

Defendant does not establish as a mattcr of law that plajntiff failed to siibiiiit a timely 

Notice of Claim, as required under scclion 25 oi‘the Contract.’ Dcfendant iiiaiiitaiiis that 

‘Section 25 of lhe Contract’s Instructions to Bidders provides, in rclevant part: 

“a. If the Contractor claims . , . compensation for any damages sustained by reasoii 
of any act or omissions or  the CM [Construction Manager-] 01- of any othei- 
persons, 01- Tor any olhcr reason whatsoevcr, the C‘ontractor shalJ, wi11111i twenty 
(21)) days after such claiiii shall have arisen, file with thc C‘M writtcn notice 01’ 
intention to make a claim for such cxlra cos1 or damages, stating i n  such notice thc 
naturc arid amount ol the extra cost or daniagcs sustained and the basis ol‘tlie 
claim against the CM . . , . 

b. The filing by the Contractor o f a  notice ol‘ claim . . . withiii the timc limits set 
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plaintilrs claim arose on June 5 ,  2003, when it received defendant’s letter inteqveling the 

Contract. That argument is imconvinciiig. 

The June 5 ,  2003 letter is soiiicwhat ambiguous as to the matter, It states, “removal and 

excavation of non-contamjnated g-oundwatcr is to bc i1icltidcd in lhe Base Bid and removal 01’ 

contnminatcd goundwater shall be calculatcd under the IJnit Price’’ (Plainlifl‘s Ex A; 

Defendant's Ex 5 ) .  Thus, at niost it is a partial rejection. Defendant argucs that tlie letter 

"formally rejectcd Gordon’s interpretation," but tlic ambiguity in thc lelter on this point is lelling. 

If i t  turns out, that thc claim is for removal oPnon-contaminated ground water, tlicn the lettcr 

effectivcly constitutes a rejection; if however, thc claim was for removal of contamiiiided 

grociiid-water, it would not be a rejection. Here, the notice of claim was for both (luiiiped 

together in one itcm). 

Finally, in opposition to plaiiitiff-’s cross niotion, dcfendant argues that plainti Ff 

mrist have considered the letter as a rejcction, because it Iilcd a notice of chin1 instead of a 

payiicnt requisition. Dcfendant cites no authority or provision of tllc Contract requiring plainii  I’!’ 

to submit a paymcnt requisition beroore a Noticc of Claim. 

Defendant also claims that the Noticc of Claini is not itcniized aiid lacks 

supporting documentation, but that issue was not raised as a groiiiid for dismissal in dercndant’s 

forth in subparagraph 25.a above, shall be a condilion precedent to the scttlement 
ol‘ any claim or to thc Contractor’s riglit to resort to any proceedir-ig or action to 
recovcr thereon, and hilure to do so shall be deenicd a conclusive arid binding 
dcterniination on tlic Contractor’s part that it Iias no claiiii against the CM fbr 
compcnsatioii for Extra Work or for compcnsation for damagcs as thc case may bc 
and shall be deemed a waivcr by the Contractor of all clainis for additional 
compensation or fbr damages.” 

(Dcfendant’s Ex 3). 
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moving papers. In any event, the Notice of Claim would not be del‘ectivc on lhat ground. 

Section 25 lays out a procedure for the conlractor to furnish additional data, within 20 clays 01‘3 

clemand, if the derendant “deern[ed] it necessary in order to nialtc decision” (,YW Defendanl’s Ex 

3). 

hitcrpretalioii o f  the Contract 

“11 is well settled that [the court’s] role in interpreting a contract is to ascertain the 

intenlion of the parlics at the time they cntered into the contract. Ir that intent is disccrniblc fro111 

the plain iiicimirig ol‘thc language of thc contract, there is 110 need to look fiirlher” ( ~ W ~ ~ . S  11 

Fumous Mu.sic C‘orp., 1 NY3d 452, 458 [2004]). “A writtcn contract ‘will bc read as a whole, 

and cvciy part will be interpreted with reference to tlic whole; and il‘possible i t  will bc so 

intcrpreted as to give effect to its general purposc.’ . . . The rncaiiing of a wi-iting may bt: 

distorted where undue force is given to single words or phrascs” (Mrrttcr qf Wcstmorelcrnd Coli/ 

( ‘0. v Lnterh, /tic., 100 NY2d 352, 358 [2003][citations o~~iit tcdj) .  

Defendant argues that section X.A. of the Contract’s Specifications limits plainti W s  

recovery Cor dewatering opcrations to the Base Bid. Section X states, in pertinent part: 

X. DEWATERING OF EXCAVATION (UNIT PRICE WORK) 

A. Base bid shall include all costs Tor dewatering ol‘thc cxcavation including the 
cost of equipment, mobilizing and deinobilizing costs, Iencing and penmts. 

B. lncludc in the Unit Piicc tlic cost of providjng and installing a tciiiporary 
oil/water separator, a well point systcm, pumps, piping, wiring, etc. as iridicatcd in  
contract drawings, lo treat groundwater shoitld it bc contaminatcd with fiiel oil. . . 
. Should an oillwatcr- scparalor not be required, provide credit as per the pncc 
specified in tlic Form of Proposal to the Construction Manager. 

C. Apply to lhe NYC Department oi‘Eiivironnienla1 [ s ic ]  for a permit to cliscliargc 
water li-01~1 the excavation or effluent from the Scparator, to the NYC‘ sewer. 1I the 
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quantity o f  cffluent cxceeds 40,000 liters per day, obtain a permit lion1 DEP, 
Division o r  Scwer Regulation and Control. Tn addition, the contractor shall 
include i i i  the base bid the cost of a holding tank shoiild the discharge exceeds 
40,000 litcrs per day. The Contractor shall apply to the NYCDEC whei-e rcquired 
for any permits related to sitc activities. 

D. The Contractor shall assume the respoiisibility for the safe and proper removal 
of all waste iiiaterials and the disposal of such waste offthe sitc al a licensed 
waste disposal facility. . . . 

(see Contract, Specifications a1 I4 [emphasis in oiigir~al]).~ Section X.A. o(‘the Spccificatioiis 

supports defendant’s intcipretation of the contract. Howcver, plaintiff argues that Section X.A 

cannot be ~-econciled with Section X.B. Jt also cites other parts 01 thc Contracl that suppoi-t a 

contraty interpretatioii. Indeed, Section I1 (Scope of Work) orthe Specifications also statcs, in 

pertinent part: 

“F. Removal and disposal of contaminaled or clean groundwater and associated 
work ilrcquired (Unit Price, SCC below) 

* * *  
1,. Unit Prices 

1, Provide unit priccs for the followiiig items ofwork: 
* * *  

b. Dewatering ol’ clean or conlaminated ground watcr $ - /Gallon 
And associated work in accordance with sub-section X. Price shall 
include oil/water separation if required.” 

(Contract, Specifications at 2-3 [plaintirf’s emphasis]). When sections 11 and X of tlic 

Specifications are rcad together (as stated iindcr section 1I.L. 1 .b), plainli l17s inteiprctalion O F  h e  

Contract is eqitally reasonable. 

In view of the ambiguity, the branch of thc motioii Ibr summary J u d ~ m e n l  

The Contract appears as Defendant’s Exhibit 2, firrtlicr divided into l i ve sub-exliibik: 2 

Exhibit A-Drawings; Exhibit B-Scope of Work; Exhibit D-Unit Prices; Exhibit F-Siipp1eiiicn(ai-y 
Tcrnis 9L Conditions; and Specifications. 
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disniissing thc claim for a recovery based on a unit price I-br dewatering, is denied. 

“Whcrc, as here, there are internal inconsistencies in a contract pointing to ambiguity, 

extrinsic evidcnce is admissible to dcterniine the parties’ intent” (Federal Inns. C‘o. v A 1 7 7 ~ 1 . m ~ s  

fns. eo., 258 h D 2 d  39, 43 [ ls t  Dept 19991). 

Plaintiffs claims for recovery of extra work and tbc unpaid contract price, arc 

dismisscd willioiit prejudice as premature. Plaintiff docs not dispiitc that the extra woi-IC I-clates 

to pending change orders, the payment olwliich defeiidaiit has not yct approved (31- rejected 

(Cklba Aff, 11 19). Nor does plaintiff dispute thal tlic defendant’s time to pay the  inp pard conlixt  

balance has no1 expired. lJrider paragraph (a) of Section 7 of the Contract’s General C‘onditioiis, 

clefeiendant has 30 days afler issuance of the “Cci-tificate of Final Acceptance” to pay any tinpaid 

contract balance (,see Defendant’s Ex 2 Specifications). At the lime this motion was sdmittctl,  

dcfendant had yet lo issuc such a certificate (Gleba Aff. 11 23). Thcrcfore, clefcndanl’s motion to 

dismiss the complaint, which was converted to a motion lor summary judgnient, is granted only 

to tlic extent of dismissing tlic premature claims witlmut prcjudice. 

PlaintiFs cross motion for summary judgment iii its favor is cknicd, for the saiiic re;isoii 

h c  bulk of derciidanl’s motion is denied. 

Accordingly, it is 

ORDEIIED that defendant’s motion to dismiss is grantcd only to tlic cxtent oIdisiiiissing, 

willioirt pi-cjudice, plaintiffs claims related to extra work and thc unpaid contract price, and thc 

iuotioii is othei-wisc denied; and it is firrtlier 

ORDERED that plaintiffs “cross niotion lor sunimary judgmcnt” is denicd; and i l  i s  
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ORDERED that dekndanl  shall scrve an ailswcr lo the complaint within 10 days o f  

scrvice 01 a copy of this order with n0tic.e o l  entry on its attonieys. 

Dated: July 30, 2004 

ENTER: 

J.S.C. 
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