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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
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PART 3-3 

0603 1 0 1/200 1 INDEX NO. 

ARAUO, TBOFlLO d~f:: flj' _- MOTION DATE 
vs 
TIANO'S CONSI'RUCTION d/ (-0 MOTION SEQ. NO. 

- -__  _I 

MOTION CAL. NO. SEQ 

Cross-Motion: c$ Yes 0 No 
chDp.2. 

Upon the foregoing papers, it is ordered that this motion .4,&D/L\,-;Ld / ! 4 1 ~  - - '1_. n 1. 

J. S. C. 
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SUPREME COUKT OF THE STATE OF NEW YOliK 
COUNTY OF NEW YORK: TAS PART 23 

TEOlilLO AKAUJO, FRANCISCO C'ONCEPCION, 
T,ORENZO FIGUEROA, ANDlWS GONZALES, JOSE 
MARRERO, CAlULOS MONTALVO, FELUL MATOS 
:ilsn known a s  W l L l W D O  ESCRTBANO, JOSE DELI0 
MUNOZ, RAMON PAULTNO, DOII01'EO 
POLANC'O, DANLO VILLA, STEVEN HALL and 
IIALI'H HALL, 

X _ - _ l _ _ _ _ _ _ _ l _ _ _ _ _ _ _ _ _ _ _ _ _ _ I _ _ ^ _ _ _ _ _ _ _ _ _ _ -  

PI ai n ti [Is, 

Index No. 603 101/01 

OPINION 

'I'IANO'S CONSTRUCTION, COICP., MITRANT 
PLASTERERS C'O., INC., TTANO CONSTRUCTlON 
MITRANJ CES AR E (?EN EKAL PARTNER SI JJP, 
PYTIHACX3RAS GENERAL CONTRACTING (X>KP., 
GBE ALASIA CONTRACTING CORP., 
1,UMRERMENS MIJTIJAL CASUALTY COMPANY, 
SAFECO INSURANCE COMPANY OF NORTH 
AMERICA, ST. PAUL MEKCURY INSURANCE 
COMPANY and JOHN DOE BONDING COMPANY, 
whnw idcntity is presently unknown, 

LUMBERMENS MJTIJAJJ CASIJALTY COMPANY, 

Tkfcndan t/T'hi rd Party PI ai n tiff, 

-against- 

EFRAIN J .  RAMOS, MARIBEL RAMOS, ANTHONY 
MITRAN1, C'ESNIE ML'l'KANI, PHYLTS MlTRANT, 
JAMES CARRION, NANCY MITKANI, 

RICHARD F. BRAUN, J.: 

Defendants Lumberinens Mutual Casualty Company (Lurnbcrniens) and 'I'iano's 
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Construction, Corp. (Tiaim’s) joinlly move for suiinmaryjudgtncnt against plaintiffs dismissing lheir 

action. motion by defendant Tiano’s was denied duc to its non-appearance at oral argumcnt. 

Plaintill’s stale ihnt their “cause” of action grounded in N Y  Constitution, article I ,  $ 17 is voliintar-i ly 

withdrawn. Thus, by this court’s separate decision and orclel- of August 27,2004, plaintiffs’ first and 

second causes of action werc discontinucd. 

A party moving for siimmary judgmeiit must demonstrate his, her, or its cntitlemcnt thei-et.(> 

as a matter of law, piirsua~it to CPLR 3212 (b) (F~-icn~%r ~~fArzimafs vAssociatL.dI;ur.Mfi;s., 46 NY2d 

J 065, 1067 [ J 9791). ‘lo dcfcat suinniary judgment., the party opposing tlic motion must show that. 

therc is a inaterial question(s) offact that rcquires a trial (Zuckimznn v City (?/‘New York, 49 NY2d 

557, 562 [ 19801). 

1kfe:ndant 1~UlnbelTncTls assert.s t.hat, derivatively under thc Davis-Bacon Act and the doctiine 

or Fcdcral preemption, suinmaryjudgment should be awarded dismissing the cause or action against 

said dcfcndant. Under CPLR 3018 (b), thosc defenses should havc bcen pled in the answers, but 

wcrc not ,  a.nd thus were waivcd (sec Munsorz v New York Sccd hzprnvernwizt Coop., 64 NY2d 985, 

986 Ll9SSl). The sending of a letter by defendant Lumbeimcns’ couiisel alluding t.o the defenses 

does not make up for the 1-iilure to assert them in the answer of defendant Lumbeimcns. 

The crcxs motion has only been opposed by defendants Pythagoras Gcncral Coiitracting 

Corp., Safcco lnsurancc Co. of North America, St. Paul Mercury insurance Company, and 

Lumbcrmens. The cross motion is not addrcssed to the latter dcfcnclant. As to the I‘irst three 

dereiidants, the cross motion cannot he granted. First, 22 NYCiiR 202.7 (a)  (2) required subriiission 

of an afhiiation of good faith (Sixty-Six Cros’hyAsso(:s. 11 Bergsr & Kmttwr, 256 AD2d 26 [ lstDept 

1998]), and the allcgations pertaining thereto do not  show that the attorneys “conferrcd” (sec Eutori. 
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v. Chahal, 146 Misc 2d 077, 083 LSup Ct, Kensselaer County 19901). Sccond, although plaintiffs 

liavc shown that sornc dcfcridants did not reply to plaintiffs' discovery dcmands, discovery becalm 

slayed, pursuant to CPLR 3214 (b). 

Thus, h e  motion was denied, pursuant to this court's scparatc September 18,2004 decision 

and ordcr. Thc cross motion was granted to the extcnt of strilung the answer oldefcndants Tiano's, 

Mitrani Plnstcrcrs Ch., and Tiano Chnstriiction Mitrani Cesare General hlnership.  Pursuant to 

CPLR 8106 and 8202, a total of$lOO costs was awardcdtoplaintiffs against derendanlLulnbermerls 

Of1 thc 1110tiOTl, to abide thc CVcTIt. 

Datcd: Ncw York, New York 
September 20, 2004 RICHARD F. BRAIJN. J.S.C. 
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