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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: c -fin 
Justice 

PART k y k ,  

- v -  
MOTION SEQ. NO. CI0-l 

The following papers, numbered 1 to were read on this motion tolfor 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

PAPEP$ NUMBERED I 
I 

Answering Affidavits - Exhibits 

Replying Affidavits 

Upon the foregoing papers, It Is ordered that this motion 
n 
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SCJPREME COURT OF T H E  STATE OF NEW YORK 
COUNTY OF N E W  YOIIK: 

- 1  

PART 49 

hidex No. 605632/99 

Herman Cahti, J .  

Defendant iiioves (scq. no. 007) to set aside the decision and order rcndcrcd after 

trial, CPLR 4404. 

Plaintiff, a commercial tenant, assci-ted causes of action against defendant 

landlord for a substantial rctit abatement due l o  breach of lease, and h r  rclatcd claims. The 

inattcr was tried before lhe iindersigiied, without a jury, resulting in a decision and order, datcd 

February 25, 2004, granting plaintiffjudgment for rent abatemeill credils aggregating 

$4,434,484.64; aid for the sum of $94,!JS6.03 with interest froin May 15, 1999.’ 

Tlie facts and procedural background arc hilly sct forth in lhe Decision, which will 

no1 Ix  I-epcatcd here. Sciiiiiial findings pertinent to this motion include the following: 

(I) J,andlord failed to provide a fully code coinpliant lire ah-iii system, as required under the 

lease, imlil May 2000 -- 14 iiionths after Tenant moved inlo the premises (Decision at 13); 

(ii) Landlord’s said hilure “presented a grave safcty issue[,]”2 rendering Landloi-d liable fbr a full 

I Thc Decision also granted plaintifIj u d p e n t  for reasonable attorneys’ fees, in  an 
amount to be determined. The Decision was aincndcd by order, datcd May 1 S, 2004, to allow h i -  

fiirther rent abateinelit credits calculated as interest on the principal amoutit o f  $4,434,484.64. 

Over 700 of Tenant’s pcrsoiincl wcrc sitcd at lhe leased premises (Decision al 7). 1 
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day’s renl abatement from March 23, 1999 througli May 9, 2000 - 41 2 days - iinder Paragraph 

54 $ 3 )  ofthe lease ( id.,  at 13-14); ( i i i )  Landlord failed to provide an i i p g d e d  private passciigcr 

elevator for ‘l’enant’s cxclusivc use, and failed lo install a lobby card access system, as required 

iinder the lease (id., at 14); and (iv) Landlord levied electricity charges which wcrc no[ based on 

actual usage, as 1-eyuircd undcr tlie lease ([d., at 15). 

Landlord’s counsel posits that any dclay in installation of the lire a lam systcrii 

was Tenant’s h i l t .  Tlic weight of credible evidence sliows otlicrwisc (Decision at 6-1 1) .  As 

det:iiled in tlic Dccision, Landlord was fully aware ol‘tlic dcliciciicics in tlic building’s exisling 

SYS~CIJJ,  but took no meaningful remedial action iiiitil alter Tcnant iiiovcd into the premises (id, 

at 9-13). The Decision found, inter alia: 

Tlicrc was no code coniplianl Class E systeiii in placc until May 9, 2000, 
when tlie New York City Fire Deparlmenl finally gmited its certification (Ex. 43). 
As far back as 1997, Tmdlord’s engineering consullants, Edwards & Tuck, P.C., 
recommended thal the prc-existing systciii rcquircd cxpansion and upgrades 
(Tr. at 385). 111 November 1998, that firm issued a request for proposal from tire 
alarm vendors “to modily, uipgradc, expand or rcplace the existing Edwards 5800 
lire alann systcni.” (Exs. 10, 75.) Moreover, l io~enstein[~]  adinitted that as o f  
March 1909, the pre-existing system, to tlie cxtciit it was operative, was not even 
fiiiictioiial in Tenant’s spacc (Tr. at 343-44). lnslead of taking sufficient action 
to rectify the problem, L>imcanr4] dcternlincd to pay $32,000 to an alarm vendor 
so that Tcnaiit could have “some protection” (id., at 322 [einphasis nddcd-I). 

~‘ i t ro i i [~]  testified that  water flow taiiiper switches, (ire ~ I I ’ I ~ I ~ ~ C I I ~ ~  door 
releases, and ail- conditioning shut down coiitrols in Tenant’s space were not 
coiinected as late as Ihe spring of 1999 (Ti-. at 412). IIc conf‘it-imcd that there 
were insuHicieiit points, and that tlic cntire systcni needed to be replaced 
(id, at 408-09). Rosensteiii admitted that  “the air coiiditjoiiinS units did not have 

Re lk rr i 11 g to M ark Ko sen s t ei n, Lan ct lord ’ s con str uct 1 on 1’11 an ag cr 3 

Rcfcn-iiig to Peter Duncan, Landlord’s inanagcr 4 

5 Referring to .lay Citron, a rcprescntativc of Landlord’s fire alai-m vendors. 
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liiiictioiiing smoke dctectors in  lhe Bales space” as late as May 1999 and that the 
“door releases in  tlie Ratcs . . . floors had not bcen connecled lo the fire ~~i i i i i i a i id  

station . . . as of Jime ‘99.” (Id., at 330.) 

Tenant riiade repeated requests that Taidlord conduct iirc drills aftcr it 
had moved into tlic building. Landlord acceded by instructing its fire da1i-n 
vcndor to lest the existing fire alami system. LJpoii testing, thc firc alai-m 
conlrol paiiel iiial~irnctioncd amidst siiiokc (Tr. at 70-73, 130-3 1 ,  309; 
Exs. 3 1 ,  47, 48). Repairs to the system were unsuccessful (Tr. at 333, 338, 
374-75). 017c repair vcndor concludcd that tlie systeni was “dead and inoperable” 
(Ex. 36). Another noted that there were no connections to “water flows aiid 
tanipcrs in  the Bates space, the fourth floor pre-action alarm and trouble points,” 
and that the air conditioner “unit la11 sliut down OTI cacli floor.” (Ex. (36.) Yet 
aiiotlicr tcstificd that smoke detectors in Tenant’s space were 1101 connected 
(‘l’r. at 252-53).  After iiiiiJieroiis unsuccessliil attcmpts to patcli up the iiiopcrahlc 
prc-cxisting systcni, codc compliancc was finally achicvcd in May 2000 (‘l’r. a1 
209-14; Exs. 34, 36, 42, 43, 66, 68). 

(Dccision at 10-1 1 .) 

l‘he lease iinequivocally vesled Landlord with h e  responsibility lo inslall a C‘lass 

‘‘E” Gre alann and cominunicatioiis system in compliance with New Y ork City fii-e and safely 

regulations (Lease Exhibit “C” at 5 ) .  The evidence undermines Landlord’s assertion that 

“Lii]otl~iti~ iii  the Tmsc rcquircd Landlord to provide a rh l ly  h c t i o n a l ’  system as of the dale 

that tlic Tenant niovcd in . . . .” (Sadowsky Aff. 11 4.) Tlic prc-cxisting systcin was not merely 

half fm~t iona l  - it was virtually usclcss. Tmdlord bore the responsibility of installing suffificien( 

“tic-iii-piiits” to coiiiicct local alanii stations within the premises to the building’s central 

system (Decision at 6, 9). Teiiant did not pl-cvcnt Imdlord from fill filling its lire sarety 

obligations undcr tlic lcasc. 

Imidlord subiiiits nothing on this niotion sufficiciit to disturb tlic fbrcgoirig 

findings, and similar hidings, supporting the court’s conclusions as to Landlord’s breach of the 

fire safety provisions of the lease. Counsel points to certain portions of the trial record during 
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which llic court enlei-laincd the possibility that Tenant boi-c tlic obligation to iiistall the fire dann  

tie-in points (Sadowsky Aff. 11 9; Tr. at 58-61).” This ignores sLibseqiieiit portioiis of the record in 

which the court discarded that possibility on the basis of pel-suasivc cvidence to the contrary, 

including Note 3 of the Fire Alanii Notes in the arcliitcctiual plans which Landloid approvcd 

prior to filing with the New York City Departiiiciit of Buildings, which stales: 

KRPROGRAMMING OF THE FLW COMMAND Sl’ATlON AND 
FINAT. CONNECTIONS AT THE FIRE COMMAND STATTON O R  
DA‘I’A GATJJERING PANELS A R E  TO BE MADE BY T H E  
BLJJT.DINC’S FIW, AT,ARM MAIN‘I’ENANCE C:ON‘iKACTOR. 
1NCLlJDB PRJCE FOR SAME IN BID PKLCE. 

(TI-. at 153-61; Exs. 6, 7; Decision at 9.)’ As iioted in the Decision, this is in accord with the 

overwhelming weigh1 of evidciicc showing that Tmdlord had unciei-takcn tlic responsibility o f  

cnsuring that p r o p -  tic-in connections would be made, at Tciiaiit’s cost (Decision at 9-1 2). 

Landlord asserts that Tenant, in a prior submission to thc Appcllate Division, 

withdrew its claims relating to the failurc to provide upgraded clcvator service and key card 

lobby access. As observed in the Decision, however, Tenant’s appellale bt-ierclcarly manifested 

Tciiaiit’s position that the clcvator am1 card access brcaches were or  equal importance lo the fii-c 

alai-im hrcach (Decision at 14-1 5 n. 1 1 ;  see nlso, id., at 12, 14 [Landlord stipulated lo its hilure to 

provide clcvator service iintil April 15, 1999, and to providc card access iiiitil J ~ I I L I ~ ~ ~  20001). 

Landlord’s assertion that Tenant is not cntitlcd to a refiind roc- clcctricity 

overcharges is bclicd by the plain evidciicc that no electrical subiiicter was inslalled by Jmdlord 

i i i i l i l  July 1999 - four months after Tcriaiit moved in (Decjsioii at 16). The lease pi-ovidcs that 

Relkrcnccs to “Tr.” are to the trial transcript. 

Rcfcrcnces lo %x.” are to trial exhibits admitted in cvidence. 
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“Tenant’s consumption of electrical energy at the demised premises will be r-iicasurcd hy 

suhmetcrs to bc installed by Landlord at Landlord’s expense and Tenant sliall not be charged for 

clcctricity unti l  at least one su.bmeter is installed and opei:atioiial.” (Ex. 1 11 I 2  [B].) 

1,andlord’s counsel argues that Tenant is not entitled to a judgnicrit for clcctricity 

overcharges because the complaint only seeks a declai-atory judgmcnt with rcgard to this issue. 

This is wilhout merit. The complaint expressly sccks a “refund” of all such overcharges 

(Chiplaint al 12, 14; id., 7 56). 

Teriarit submitled evidence or  electi-icity chal-gcs fi-om July 1 6, 1 999 through 

October 15, 1999, based on specilicd submctcrs showing kilowatt iisage (Exs. 94, 105, 105A; ‘1’1- 

at 295, 307). Landlord did riot meet such evidence with rebuttal evidencc o~siiiiilar detail; iior 

did il subniil any records of submetered charges for any period prior to July 16, 1999 to rebut 

Terianl’s claim that iio submctcrs cxistcd during that pcriod aiid, thus, no charges should have 

bccii lcvicd under Paragraph 12 (B) of the lease. 

In sum, no grounds exist to disturb the firdings of f x t  and conclusions o f  law 

contained in the post-trial decision and order, dated Febrmi-y 25, 2004 (CI’LR 4404; SW, 

Thrt7sor.r 1) Ptmthou,sc h i t / . ,  .Cld.,  80 NY2d 490, 495 [19921, v e i q  d c n . i d  81 NY2d 835 [ 19931). 

Accordingly, it is 

ORDER.RT> that the motion i s  dcnicd. 

llated: May 24, 2004 * J. S. C .  
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