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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON, PAULG, FEI NMAN PART 7 

Century Indemnity Company 

Justice 

INDEX NO, 603406/2001 

MOTION DATE 
- v -  

MOTION SEQ. NO. 008 
Brooklyn Union Gas Company, Inc. 

MOTION CAL. NO. 

AMENDED DECISION 
AND OR DER 

The following papers, numbered 1 to 4 were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affldavits - Exhibits .,. 
Answering Affldavits - Exhibits 

Replying Affldavits 

Cross-Motion: 0 Yes No 

PAPERS NVfvl BERED 

1 

2 

3, 4 

Upon the foregolng papers, it is ordered that this motion and cross motion are determined in 
accordance with the annexed memorandum decision and order, amending this court’s interlm decision 
and order of February 1 g, 2004 which held final resoiutlon of the issues In dispute in abeyance 
pending in camera review of documents. 

Check one: LA FINAL DISPOSITION NON-FINAL DISPOSITION 

f l  DO NOT POST @P Check if appropriate: 
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again st 

BROOKLYN UNION GAS COMPANY, INC., 
Defendant. 

X ---_____________________________________------------------------- 

BROOKLYN UNION GAS COMPANY, INC., 
PI ain ti [I‘, 

against 

For Cciitiiry Indeiimity Co.: 
Lawrence A. Nathruisoii. Esq. 

I b r  Hrooklyii Uilioii GildKeySpun: 
Joseph F. Fields, Esq. 

lndex Number 6034OS/200 1 
Motion Seq. No. 008 

Index Number 403087/2002 
Molion Seq. No. 003 

DECISION AN11 ORDER 

Fnr thc Londoii Defendants: 
Richard ‘1’. Apiscopa, Est]. 

PAUL G. FEINMAN, J.: 

In lhese two rclatcd actions, Century Indemnity Company secks a declaratory judgment 

that it has no obligation to indemnify Brooklyn Union Gas, as regards the costs arising from the 

investigation and cleanup of environmental contamination at several of Brooklyn Union’s former 

maiiufacturcd gas plant (“MF’G’’) sites, and Brooklyn Union seeks a declaratory judgment and 

dainages Ior breach of contract because of the purported r-cfiisal of Century and other insurers, 

here in  particular, Certain IJnderwriters of Lloyd’s London and London Market Insurance 
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Companies (“London defendants”), to fulfill their obligations to defend and indemnify it under 

excess liability policies allegedly issued by the insurcrs as concerns the MPG sites. 

In the course of discovery, certain documents were withheld from production on various 

grounds and were the subject of thc instant motions and cross-motion to compel production. 

Pursuant to a so-ordcrcd stipulation and compliance conference order dated February 19,2004, 

the partics hwc submittcd their privilege logs and the disputcd documents for in canzem revicw. 

Final detcrmination of thesc discovery related motions and cross motion was held in abeyance 

pending this court’s in camrru rcvicw of the allegedly privileged documents. That review, of 

thousands of pages of documents, having bccn complctcd, the court now decides thc two 

motions. 

The law Cavors “Cull disclosure of all matter material and necessary in thc prosecution or 

dcfcnsc of an action” (CPLR 3101[a]), and thereforc creatcs only three categories of protected 

materials: privilcgcd matter which is absolutely immune from discovery (CPLR 3 101 [b]; 

attorney work product, also absolutely immune from discovery (CPLR 3 lOl[c]), and trial 

preparation materials, which are conditionally immune (CPLR 3101[d][2]). The burden of 

demonstrating an immunity l‘rom discovery is on the parly asserting the immunity (Kuump v 

Smith, 25 NY2d 287, 294 [ 19691). Here, the parties allege the withheld documcnts are variously 

attorney work product, prcpared in anticipation of litigation, or subjcct to attorney-clicnt 

privilege, and many ol‘ the documents themselves are labcled as such. Howcvcr, the use of such 

designations is not conclusive in the court’s analysis (CmJv AZdricli, 94 AD2d 823 [3‘d Dept. 

19831; Aetria Cas. & Sur. Co. v Certain Ui1dprwriter.v ut Lloyd’s, Loiidori, 176 Misc 2d 605, 609 

[Sup. Ct., New York County 19981). 
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In malung its findings, thc court relics on the first-person affidavits whcre provided, the 

content as well as the descriptions of the documents in the privilege logs, and the various 

dccisions, both State and Federal, cited by the partics. An attorney’s work product is dcfined 

narrowly in Ncw Yor-k and pcrtains solely to documents created by an attorncy, which could only 

have been created by a lawyer, and which contain the attorney’s analysis and stratcgy (see, C;rcrfv 

Aldrich, 94 AD2d at 824; E.R. Metal Itzdus. v State of New York, 138 Misc 2d at 702; CPLR 

3101[c])’. Case law holds that matcrials prepared i n  the regular course of business to aid an 

insurancc carrier in  deciding whether to allow or reject a claim arc discoverable (see, Bertulo’s 

Restaurant, Inc. v Exchange Ins. Co., 240 AD2d 452 [2d Dcpt. 19971). Where an insurancc 

company does not express an intent to dcny covcrage nor hint  at impending liligation, rcports are 

not work product nor donc in anticipation of litigation (Weslhumpton Adult Home Inc. v Nulional 

Union Fire Iris.  Co. of Pittsburgh, 105 ADZd 627, 628 [ lst Dept. 19841); Chemical Bank v 

National IJtzion Fire Iris. Con qfPittshurgh, Pa., 70 AD2d 837 [ 1’‘ Dept. 19791; E. B. Metal 

Zttdustries v Stute, 138 Misc 2d 698 , 701 [Cl. Claims 19881). However, communications 

bctween the attorney and client in which the communication eithcr integrales facts and thc 

lawyer’s legal advicc or i s  of a primarily or prcdominantly legal nature or, if from the client, 

requests legal assistance, are privilegcd under CPLR 4503(a), even whcn the client is an 

insurance company (Aettza Cas. & Sur. Co. v Certain IJnderwriters ut Lloyd’s, London, 176 

‘Generally, work product applies to “documents prepared principally or exclusively lo 
assist in anticipated or ongoing litigation” rather than in thc ordinary course of business, “even if 
the party is aware that thc document may also be useful in the event of litigation” (Striiovich v 
Wuchtell, L i p t i ,  Kosen d Kcilz, 195 M i x  2d 99, 116 [Sup. Ct. New York County 20031, 
quoting Mcrrtiiz 11 V d l e y  Natl. Batik ujAri7., 140 FRD 291, 304 [1991]). 
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Misc 2d 605, 609 [Sup Ct. Ncw York County 19981; see also Rossi v Blue Cross and B1ue Shield 

of Greater New York, 73 NY2d 588, 593 [ 19891). 

Many of the documents concern rcservcs. At thc April 28,2004 conference with thc 

parties’ attorneys, it was esscntially ugreed that these documents are irrelevant at this point and 

need not be produced (set‘, Kartu Zndus. v hsumnce  eo. c f f enn . ,  258 AD2d 685 [ l ”  Dcpt. 

19991 [rcscrvc documents hcld ii-relevant]; Iizdepeizdeiit Petrochcniical Corp. v The Acwa Cas. B 

Surely Co., 117 F.R.D. 283, 288 [Dist. CL., D.C. 19861 [“a reserve essentially reflccts an 

assessment of the value of a claim taking into consideralion the likelihood of an advcrsc 

judgment,” and “such cstimatcs of potenlial liability do not normally entail an evaluation of 

coverage based upon a thorough factual and lcgal consideration when routinely made as a claim 

analysis”]; but see, Champion Intl. Corip. v I,iherly Milt. I m .  Co., 1989 WL 299156 [SDNY 

19891 [holding that courts have recognized that reserve information is sufficiently rclcvmt at 

lcast in ccrtain C ~ S C S  and that it should be produced unless the resisting party can demonstrate 

piivilege or‘ work product]). It is understood that thc issue may need to be revisited by thc parties 

and thc court at a later date. 

Each of the parlies alleges through its counsel, that i t  anticipated litigation many years 

before the actual commencement of litigation, and withheld certain documcnts accordingly. 

Only Century includes an affidavit from someone with actual knowledge; neither Brooklyn 

Union nor the h n d o n  defendants provide anything other than the documents themselvcs, which 

do not clearly establish any particular time after which the business actually anticipated litigation. 

In 1998, to toll any statute of limitations issues, Brooklyn Union signcd standstill agreements 

with thc insurcrs (Apiscopa Aff. in Opp. Ex, E, Draft Standstill Agreement). However, both in 
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the years b e r m  and after the standstill agreements were entered into, Brooklyn Union and thc 

insurcrs continucd to gather information to determine thc nature and extent of the claims and 

assess their respective positions and potential liability relative to the dcmands by New York City 

and New York State for rcmcdiation and clean-up of the MFGs. Thc standstill agreements wcre 

made with an cxplicit intcnt to “further the negotiation” of a resolution and “to avoid unnecessary 

litigation” (Draft Standstill Agreement, at 1). The partics agrccd not to sue or bring any actions 

or claims against cach othcr during the time the standstill agreements wcrc in force (Id. at 2). 

None of the parties has pointed to studies which dernonstrate that a standstill agrccment is always 

a precursor to litigation, or that these types of cnvironmental claims are never settled prior to 

litigation. The court cannot makc findings based on conclusory statements, and places the 

burdcn on the parties themselves to eslablish their claims. 

- - - - -  

1. Century hdenznity Co. v Rrtioklvn IJnion Gas Co., Index No, 603405/01 (Seq. 008) 

A. Documents Withheld by Brooklyn Union 

With two exceptions, the documents in  Brooklyn Union’s privilcgc log were classificd ;is 

“work product,” a catcgory which is clearly a mischaracterization when the author is not an 

attorney, and does not apply merely because a document is crcated by an attorney if i t  is not 

created in actual anticipation of litigation. In addition, many of its documents arc undated and 

either have no author or no recipient. While the court recognizes the sensitivc nature of many of 

thcse documents, it is not for the court to assume or hypothcsizc as to the factual basis which 

would possibly warrant a finding of privilege. As noted abovc, Brooklyn Union has not providcd 

B first-pcrson affidavit from a mcmber of Brooklyn Union, Hale & Doi-r, or Putnam Hayes & 
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Bartlett that would elucidate the reason the documcnts were created, whether they were shared 

bctwecn the law firm and Brooklyn Union, or the company’s undcrslanding of its legal position 

and thc qucstion of anticipatory litigation. Furthermore, the court will not presume, based on the 

cxtant rccord, that litigation was anticipated cithcr at the time Brooklyn Union Gas suggested thc 

parties enter into standstill agrecments, or as of the datc they signed the standstill agreemcnts. 

Equally as valid an assumption would be that the standstill agrcernents were an attempt to 

preserve all options. Simply put, the papcrs in  support of Brooklyn Union Gas fail to make thc 

requisite showing. Accordingly, Brooklyn Union is directed to produce all documents with the 

cxccption of those listed bclow: 

BU 015758-0 15789 (misidentified; is actually attorney-client) 

BU 024037-024040 

B. Documcnts Withheld by Ccntury Indemnity Co. 

Century withheld a total of cight documents on the basis of work product, although thcy 

were prcpared by a non-attorney who statcs that he “began to anticipate” litigation upon receiving 

the July 16, 1997 letler €rom Brooklyn Union’s attorney which proposed cntering a standstill 

agrecment (Beiijanlini Aff. i n  Opp. ‘I[ 4). Century is dirccted to turn over to Brooklyn Union all 

of its withheld documents, with the exception of the third item, conccrning the establishment of a 

reserve. The remaining seven documents are undated or initially prepared prior to any time 

Ccntur-y could reasonably have anticipated litigation, and then updated, and were thus crcated for 

more than one pui-posc (.see, Chemical Bank v Nuliorzal Uriion Fire Iris.  Co. of Pittsburgh, Pa., 

70 AD2d 837 [l” Dcpt. 19791 [court held that statement taken from employee by house counsel 

and a financial report, characterized by the insurer as dcvcloped for “possible use in litigation,” 
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had as othcr purposcs to asscss the insurer’s liability]; Smith v Furd Fuundutiun, 231 AD2d 456 

[I”Dept. 19651). 

2. Brooklyn Union Gas Co. v Century Indmnity  Co., Indcx No. 403087/2002 (Seq. 003) 

The London defendants produced a 22-page privilege log through its counsel at Mendes 

& Mount, LLP. With certain exccptions, Mcndcs tk Mount, counsel for the London defendants, 

produccd for in camcra review thc documents which wcrc dated prior to the commencement of 

litigation on July 9, 2001.2 The firm argues that it provides ongoing legal advice to thc London 

defendants, that its work should not be understood as pertaining to the “business” of thc 

insurance company and that its reports are attorney work product, created in anticipation of 

litigation, or attor-ney-client communications, citing Spectrurn Sys. Zntl. Corp. v Chnicu l  Bank, 

78 NY2d 371, 379 (1991) (“critical inquiry is whether, viewing the lawyer’s communication in 

its full content and context, it was made in order to render legal advice or services to the clicnt”); 

Kossi v Blue Cross urzd Blue Shield of Greater New York, 73 NY2d 588 9 (1989). Nonethclcss, 

thc court finds that many of thc documents are multi-motivated reports or communications of a 

primarily business rather than legal nature. As indicated below, where certain of the othcnvise 

discoverable documents contain a small scction of legal advice, these documents are directcd to 

be redacted and then produced. Based on the privilcgc log, the London defendants are dirccted to 

produce the following documcnts as indicated: 

100014- 100020 
1 00036- 1 00040 

Redact “summary” & “recommendation” & 10001 8- 100020 
Redacl “summary” & “rccommcndation” 

’In addition to documents dated after the commencement of litigation, Mendcs & Mount 
has not produced the documents authored by “LMCS,” unauthored spreadshccts, and documents 
conccrning escrows, reserves, and reinsurance. 
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100054-1 00057 
10008 1-100087 
100 155- 100 I 58 
1002 1 9- 100223 
100237-1 00240 
100368- 100374 

100460-100464 
100478-1 0048 I 
100502 
100s 14- 100s 17 
100643- 100646 
100753- 100755 

100940-100945 
1 0 102 I- 101027 
101040- 101043 
I O  1044- 10 1050 
101064- 10 1067 
101084- 101087 
lOlO99-101102 
101 117-101 121 
101 135-101 138 

IO041 6- 10041 9 

10077 1-100774 

101139-101 142 
101 143-101 147 
101 161-101 164 
101 165-101168 

101 238-101 243 
101256-101260 

101285-101293 

10 1323- 101 327 

101 358- 10136 1 

101217-101 222 

10128 1- 101 284 

10131 1-101322 

10 1334- 10 1342 

101365-101369 
101374-101390 
101 391-101405 
101406 
101422- 10 1423 

10 1664- 10 1670 
101657-10166 I 

Redact “summary” & “rccommendation” 
Duplicate of 1000 14- 100017; redact “su~mnary” & “recommcndation” 
Duplicate of 100036- 100040; redact “summary” & “recommendation” 
Duplicate of 100054-100057 
Duplicate of 10008 1-100087; redact “summary” & “recommendation” 
Duplicate of 100014-10001 7; redact “summary” & “recommendation” 
Duplicate of 100036-100040; redact “summary” & “rccommendation” 
Duplicate of 100054-100057 

Duplicate of 100054-100057 
Duplicate of 100014-100017; redact “summary” & “recommendation” 
Partial duplicate of 100036-100039 
Duplicate of 100054-100057 

Duplicate of 1 0008 1-1 OOO87; redact “summary” & “recommendation” 

Duplicate of 1OOO8 1 - 1OOO87; redact “summary” dz “recommendation” 
Duplicate of 101040-101043 
Duplicate of 1 OOO14- 1000 17; redact “summary” & “recommendation” 
Duplicate o f  100014-100017; redact “summary” & “recommcndation” 
Duplicate of 100036- 100040; redact “summary” & “recommendation’’ 
Duplicate of 100054-100057 

Duplicate of 1 00036- 100040; redact “summary” & “recommendation” 
Duplicate of 100054-100057 
Redact last paragraph 
Rcdact “summary” & “recommendation” 
Duplicate of 101217-101222; rcdact “summary” & “recommendation” 
Redact “recommcndation” & “request” 

Redact “summary” & “recommendation” 
Rcdact “recommendation” & “requcst” 

Duplicate of 101285-101293; redact “summary” & “recommcndation” 
Duplicate of 101281-101284 
Produce unless LMCS is actually a dcfcndant 
Produce unless LMCS is actually ;i defendant 
Produce unless LMCS is actually a defendant 
Produce unless LMCS is actually a dcfcndant 

Redact “recommendation” & “rcquest” 
Redact last page (irrelevant) 
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10 167 1- 101673 
101 678-101 682 
10 1687- 1 01 689 
10 1690-10 1694 
101705- 10 1709 
101 7 10- 10 17 14 
10 17 15- 101729 
I01 79s- 101 797 
102429- 1 02434 
102459- 102462 
102463-102471 
102492- I02498 
1025 1 1 - 1025 14 
102549-I 02552 
102592- 102598 

1026 10-1 026 13 

Redact “rccommendation” & “request” 
Rcdact “recommendation” & “request” 
Redact “recommendation” & “request” 
Redact “rcquest” and last 2 pages 
Redact “suggested reserve potential” 
Rcdact “summary” & “recommendation” & “request” 

Redact “rccom mcndati on” & “rcqucs t” 
Duplicate of 101 2 17- 10 1 222; rcduct “summary” & “recommendation” 
Duplicate of 10128 1- 101 284 
Duplicate of 101285-101293; redact “summary” & “rccommendation” 
nuplicatc of 10008 1-1 00087; rcdact “summary” & “recommendation” 
Duplicate of 101040- 101043 
Duplicate of 100014-10001 7; rcdact “summary” & “recommendation” 
Duplicate of 100036-100040; redact “summary” & “recommendation” & 
Invoice 
Duplicate of 100054-100057 

In addition, the following items which were not produced for in cnineru review, arc 

directed to be produced based on their dcscription or lack of dcscription: 

100940- 100945 Site analysis matrix 
101647 Electronic communication 

The remaining Mendes & Mount documents are privileged and should not be produced. 

- - - - -  

The parties are adviscd that should they move to reargue or to renew any part of the 

court’s decision, for each and every document which remains in disputc, thc party should supply 

a first-person affidavit and citations to case law in support of its position. Without at lcast this 

much, the court is left to speculate as to the genesis of thc documcnt, its import, and the 

applicability of the privilege. Accordingly, it is 

ORDERED that thc partics arc to produce the documents, as indicated above, to  

thc opposing counsel within twenty (20) days of the date of entry of this order; and i t  is further 
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ORDERED that each party shall arrange to retrieve the boxes and envelopes ol' 

documents providcd to the court from thc Part 7 courtroom, room 949 of 111 Centre Street, by 

contacting thc Part Clerk, Mr. mchael Kasper, at (212) 374-8780. If counsel fails to arrange for 

a representative bearing written authorization to retrieve thc documents within twenty (20) days 

of entry of this order, thc copies of thc documents provided to the court will be discarded. 

This constitutes thc dccision and ordcr of the court. The court has inailed copies o€ this 

dccision to counsel. 

Dated: Septemhcr 15,2004 
New York, New York 

603405-2001 LO08 
403087-2002-003 

J.S.C. 
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