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PI ai 11 t i  ff, 
I T I ~ C X  No. 1 18632-2003 

DECISIONIORDER 

ARK F;Lt;lH AVENUE COIIP., 
Dcfcndan t, 

M EM OR AN D IJ M D EC I S ION 

Plaintiff, The Ti-icstc Group, LLC (“plaintiff”), moves for afi order pursuant to CPI,R 

32 12 (1 ) gi-anting plaint i I’f summary judgmcri t on its dcclarntory judgment cause of act ion, and 

pursuanl to CPLR 3001, declaring thc rights and relations of the parties, and upon so ruling, thal 

the Court dctermine and declare that (a) defendant failed to validly exercise ils 5-year renewal 

option regaiding the premises comprising the foul-teenth floor in ;I commercial cooperalive 

coi-por:ition Iocntcd at 85 Fiflh Avenue, New York, New York (the “premises”), and that 

defendant h:icl no further inkrest in  the premises following the expiration of the initial term of the 

sublease agi-eemcnt bctwccn plaintiif’s predecessor-in-inle~esl and defendant on December 3 I ,  

3003; (h) effcctive January I ,  2004, plaintiff is ciititlcd to irnmcdiatc a~ id  cxclusivc possession of 

thc prcmiscs, and dcfcnclant has no furthei- rights in c)r to the premises; (c) plaintiff is crititlcd to a 

inonetary juclgmenl for ciefe:nciant’s iisc arid occupancy of tlic pi‘crniscs suhscqucnt to December 

3 1 ,  2003; and (2) dismissing with prejudice the affirmative dcfcnscs and countcrcl~iinis xscr-tcd 

hy defendant. 

In support of its rnotion, plaintiff argues that ciefendani’s righl to exercise its option to 

i‘cncw was inade “time of h e  essence” atid defendant lii led to timely I-cncw tlic leasc 
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iiccordiIlgly, and that dcfcnd:int’s light of first refusal was iicvcr triggercd. Tn support, plaintiff, 

through the affidavit of Diane C. Nardone,’ asserts the following: 

On October 13, 1993, Frank C‘atania (‘Y. Catania”) :ind dcfcndant Ark Fifth Avcnuc 

c‘orp. (“defendant”) cntcrcd into B IO-ycar suhlcasc agrccmcnt (the “suhlcasc”) with respect to 

the pirniiscs. Dcfcndant iiscs the premises as its headquarters for its many restaurants, catering, 

and  wholesale and  retail bakei-y operations, among other things (see SEC IO-K fonn, Exh. 3, 

Paragraph 1 of h e  sublease provides that: 

(a) The Ixssor [ F. Catania] herchy lcascs to the I.csscc [dcfcndant] and the lcssec hcrcby 
hii-es m i  takes f1-om the Lessor thc premises for ;I term of ten (10) yeal-s (the “lei-111”) to 
coinnience 011 Novcmbcr- 1 , 1993, (the “comrncnccmcnt datc”) and to terminate OTI October 
3 I ,  2003 (the “initial term”) unless the tcrm is carlicr tcrminatcd as pi‘ovidcd i n  this sublcxc. 

(h) Tlic term of this suhlease may tx rcncwcd for one ( 1 )  :iddition:il five ( 5 )  year tcrrn 
commencing November- I ,  2003 and terminating on October 3 1, 2008 (the “I-enewal term”) 
provided th:it the Lcsscc cxercises the option to renew in strict accordance w i h  h e  terms of 
subparagraph l(c) below. 

(c) 
to i.eiicw”) upon tlic following terms and conditions: 

The Imscc has an option to rcnew thc suhlcasc for thc renewal term (the “option 

( 1 1 1 )  the Lessee must givc the Lessor written notice that the I-csscc is cxcirising 
its option to renew on or befool-e August I ,  2003 which tinic i s  l i m b y  made 
of tlic csscncc of this sublcasc; . . . . 

Althoiigh the suhlease was latcr terminated’, i t  was rcinstatcd by a Sublcasc 

’ Accoiding to  her affidavit i n  support of [he inotion, Narcione was one of two priiicipiil 
negotiators of h e  siiblease on behalf of Frnnk C:it:inix Robcrt Towcrs’ affidavit i n  opposition 
asserts that the suble:lse Wi1S dl-aftcd hy Frank Catani:i his :igctits. 

’ Sw, Nai-done affidavit i n  support o f  motion, page 4; Robert Towers afl‘idavit i n  
opposition, p g e  3. 
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1ieinst:iteinenl and Modification Agreement, dated Decernbcr 28, 1993, hctwcen I;. Catania and 

de fen clan t (t he “modi i‘ica t i o n  agrccmen 1”). Tlic modi Ti CY t i on agi-em en t provides t ti at 

1 .  Par:igraph l(a) of the Subleasc i s  amended to provide that the teim of the Sublease 
shall commence on January I ,  I994 (the "commencement date”) and shall terminate on 
Decemher 31, 2003. Paragraph l (hj  of tlic Suhleasc is amended to provide that the f ive ( 5 )  
ye:irrcnewal tcrm shall commcncc on Jani~ary 1, 2004 and shall lei-minate on Dcccniber 3 1 ,  
2(3013. P:ir:igi-aph l(c)(iii) of the Suhlcase is amcnded to change the outsidc date for the 
giving of nolice of exercise of thc i-enewal option to October I ,  2003. 

.I: ,I< fJI 

8. The Subleasc i s  hereby reinstated and shall be i n  fiiII force and cffcct, as if thc same 
h a d  not bccn tcrininated, hut subject to thc iiioclific:itions containcd in,  and thc other t e rm 
and condi lions of ,  this Agreeinen t.’ 

Shortly beforc F. Catania’s de:ith in Decernhci- 1996, his three daughtci-s, Andrea Catania, 

Claudia Catania, and Lynn Catilnia Vocffray organizcd plaintiff, Tlic Ti-ieste Group LLC. At the 

time of his cleath, F. Cataiiia owncd a11 of the capital stock i n  a commercial coc>periitive 

corporation, ‘fhc Old Glory Real Estate Cor-poration (“Old Glory Corp.”), applicable to the entire 

premises. By Icttcr dated February 29, 1997, Nai-done notified defendant that F. Catania’s estate 

was in tlw process of truisferring his shares of capital stock i n  Old Glory Cor-p. to  plainliff, and 

requcstcd that bcginning March I ,  1997, rent chccks be made payable to plaintiff. The iransfer of 

I-ccoi-d owner-ship of the capital stock was cffcctualed, and dcfcndant inadc dl of its rent chccks 

payablc to plainti I’f :iccordingly 

Appi-oximatcly six years later, by letter dated October 7, 2003, Nardone, on txhalf of 

plaintiff, advised deferidant that ;IS ;I result of its Tailurc to exercise its rcncwal oplion hy “the 

expi’ess outside ci;ite of October I ,  3003” specified i n  p:iragrapli l(a)  of thc modification 

By  Icttcr h t d  M;ucli 15, 1994, defcndant confirmed ‘‘that the suhlcasc is in fu l l  l‘orcc 
and effect.” (Exh. 5 ) .  
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agreement, the sublease would cxpii-e by its te rms on December 31, 2003 (Exh. 6). 

O T ~  the s:inic datc, N d o n e  1-cccivcd two lcttcrs from dcfcridant and onc from dcfcnd:int’s 

attorney. In one of  its Icttci-s, defcndant advised plaintiff that i t  “hcrchy cxcrciscs its option 

undcr the above-captioned Sublease [sublease and modification agrecnicnt] to rcncw said 

Sublease for the aciditional five ( 5 )  year tei-in set forth therein. , . .” In the other, defendant stated 

thal i t  “iindcr[ stood I that  Sublandlord’s ‘ownership interest’ (as defined in Article 17(a) of the 

ISuhlcascl has bccn trmsfcrrcd one or inore times since the date of execution thereof.” 

De [en dan t t here fore ciem anded i n f orm at i on reg ardi n g s uc h trans fer i 11 01-del- to “ev 31 u a t e whet 11 ci- 

or not we should exercise o w  right of first refusal described in  Article 17. . . .” Dcfcndant’s 

:ittor-ncy uddcd in  his Icttcr that there was “some confusion ;IS to where notices slioulcl be sent” 

since the sublease rcquircd that noticcs bc delivered to the named sublandlord, namely F. 

C:itanin, “wliorn we understand is deceased” atid Niirclone’s letter indicated that notices be givcn 

to plaintiff. Additionally, counsel for defendant claimed that the sublease agreement “did not  

includc i~ ‘tiinc of thc cssencc’ ~-cqiiir.cment” for lease renewal. 

I n  response, and by letter dated Octohcr 27, 2003, plilintiff rejected defendant’s attcrnpt to 

exercise its option to rcricw as untimely, arguing that the timc of thc csscncc provision is 

applicable to the renewal option. Plaintiff further asserted that defendant’s “right of first rcfusd, 

under p x i g i q l i  I7(b)” of the suhlease, does not ~?pply to a transfer to a11 entity owned 01- 

conti-olled by any  imnicdiatc fami ly  memher of F. Catania or thc transfer of such ownership 

interest hy  rc:is(ori of cleath of F. Catania. Since P, Cat:inia died in 1996, and his ownership 

interest was ti-ansl‘ci-I-cd to p l i in t i f f ,  ;in entity controlled by members of thc Cataiiia family, 

clclciidnnt’s i-iglit of first icfusal i s  inapplicable. Plaintiff also assci-tcd that thcrc could he no 
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“confiision :is to whcrc notices should l ie scnt,” i n  light of Nardonc’s December I 

advising defendant of [he addrcss to which rent paymeills should be re~njtt.ed.~ 

Plaintifl‘ contends that there is no I-el‘erence in the modil‘ication agreement 

2002 letter 

hat would 

delete the requirement i n  1i;ir:igr;iph 1 (;I) of the suhlease that the renewal option be exercised “in 

strict accord:incc with tlic tcrms of the paragraph I(c) below” or climinatc i n  sutipragraph 

l(c)(iii) thc provision that “timc is hereby inade o f  the essence.” PI:iintiff points out that the  

parties agrccd to delete specific langirage pertaining to paragraph C,(a)(v) ;lnd (vi) ol‘ the sublease, 

and could have similai-ly deleted Ihe strict accordance and timc of the csscricc phrascs if i t  wcrc 

the p;ii-tics’ intent to d o  so. 

In all events, argucs plaintiff, equity should not intervcnc to relieve del‘endanl ol‘ its 

obligations under thc sublcasc to tinicly exercise the renewal option. Counsel for defendant 

advised plaintiff that  dcfcndant’s Liilure to exercise thc option was duc solcly to iniidvertence. 

Furthcr, plilintifl‘ would be subst.antially Imjudiced il‘ the Court relieves dekndaiit from thc 

conscqucnccs of its failurc to timcly cxcrcisc its option to rcncw, sincc plaintiff would rcccivc 

from dcfcndant ;i sinall l‘ruction of thc fair market rent over the nexl five years upon which c x h  

of tlic tliicc sisters depend to support thcmselves and their families. In addition, dcfcndant 

cannot show tha t  nowrcncwal would result in  a substant.ial foi-fcitur-c to it so as t o  exciise its 

untimely exercise o f  the I-encwal option, given that t h e  is n o  goodwill :ittachcd to its business 

licadq 11 artcrs at tlic prcmi ses . Moreo vcr, dcfcri d:in t ’ s 31 I cged s 11 bs tan t i al invest iiicn ts i ti thc 

‘ Nardone states tha t  Bob Towcrs, defend;int’s counsel, has always had her current office 
and email iicidi-esm, telephone and Lix numhei-s, and to her knowledge, has never had dil‘l‘iculty 
comniuiiiciiting with her. She states that a few nionths prior to Febriixy 2004, Towcrs ninnagcd 
l o  reach her 111 1;i-ancc by dialing Iier New Yoi-k cell iiiimbcr-. 
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premises was iiiadc during the initial months of its 10-year term is insufficient lo excuse Linlimcly 

exercise of its option to renew. Nai-done assei-ts that defendant was required to pcrtorni all work, 

subjcct to plaintiff’s approval, necessary for thc construction of its business office, and spend 

$lSO,OOO for such work wilhin the first year of the initial term. Defeiiciant received rent 

concessions aggregating six months to offset a portion or such capital expenditures. Except for- 

capital improveinenls made within thc first scvei-al iiionllis of the original ten-year tcrm, Nardone 

is unawarc of any improvenients to t l ie premises by defendant. The sublcasc rcqiiircs plainti ff’s 

prior qqxov:il of improvements done by defendants, and no such approval has ever hccn sought. 

Thus, alleged continued improveinenls cannot constitute proof of a substantial loss made in 

contcniplation of rcncwal of the sublcasc. 

B x c d  on the abovc, plaintiff q u c s  that time was or the essence with respecl to 

defcndant’s rcncwal option, and dcfcndant cannot bc cxcuscd from failing to tinicly exercise the 

Imcwal option i n  “strict ;~ccordancc” with the terms of the sublease. 

With rcspcct to dcfendunt’s allcgcd right of first refusal, paragraph 17 of the sublease, 

entitled “Right of Fii-st Refusill,” states: 

(a) Except ;IS olherwise set forth i n  paragraph (b) below, if,  during the term, the 
Lcssor [F, Catania] shall dcsirc to scll or transfer the 1,cssor’s intcrcst i n  ownership sh:ii.cs 
for thc pi‘ciniscs (the “ownership interest”), and the Lcssor shall hiive received ;I hona fide 
written offer TI-om a hid party for the purchase of such ownership interest, thc Lessor, by 
writtcn notice to thc lcsscc [defcndant] shall piwidc :i copy of such written bona fide 
offel- (the “kssor ’s  Nolice”) and ofrcr the Lessee tlie I-ight to enter into a contract to 
p ~ i ~ c h x c  such ownership interest on the same terms and conditions ;is set for-lh i n  the 
wl-illen bona fide offer. ‘I’he Lessee shall have thii-ty (30) calendar days from the Lcssee’s 
1-cccipt of tlic T,cssor-’s Notice i n  which to accept, i n  writing, the written tmna Iide offcr 
upon such tcrnis and conditions specificd lhcrcin; and upon such accephnce by the 
k s s e e ,  the Lessor and the Lxssee shall be bound to a contract for the purchase of the 
Tmsor’s owiicrship iiitcrcst iqmn the tcrrns :ind conditions sct foi-th i n  the written hona 
fide uffel-. . . . 
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(b) Notwithstanding anything to the contrary in this sublcasc, the Lessee shall have no 
right lo purchase the Lessor’s ownei-ship interest i n  tlic prcmiscs if: (i) thc sale or [ransfer 
involvcs the sale or transfer of Scllcr’s owncrship interest, o r  any parl thereof, 10 a 
corporation, partnership or other entity solely owned or controllcd by thc Lcssor or  any 
inirncdiatc family mcmhcr of the Lessor; . . . ( i i i )  the sale or transfer of the ks so r ’ s  
owncrship intcrcst by reason of thc dcLit1i or incompetency of the Lessor to any pel-son 
descrihed i n  clause ( i )  above. 

(e) 
intcrcst i n  owncrship sh:ires for the premises except pursuant to paragraph 17 (b) :thovc, 
or pursuant to ZL bona fide writtcn offcr. 

Dul-ing the tcrm of this suhlc;isc, thc Lcssor shall not sell or otherwise transfer his 

Plaintiff asserts that ricither F. CatiiniLi nor plaintif1 has ever received any offel-, much less 

;I honi i  fide wi-itten offer I‘rom a third p i t y  for tlic purchasc of thc ownership inlerest in the 

prcniiscs. Whcn F. C M n n i s  died i n  1996, his estate, including his owncrship intcrcst i n  the 

prcmiscs, w x  divided ec1ii;illy among his three claughters, arid thcsc sistcrs dccidcd lo hold heir 

intcrcst i n  thc pimiises i n  :i limited liability company, to wit: plaintiff herein. Notwittishnding 

dcfctidant’s contenlion i n  its letter that thc  owncrship intcrest has been ti-ansfen-ed scvcl-al tirncs, 

plaintiff rcmains the i.ccord and beneficial holder of the capital stock and proprietary lcasc 

applicable to the prcmises. Nardone claims that the only change in the mcmbcrs of plaintiff 

~ ~ c u n - c d  following the death of Aiidrca Catania (Ms. Cataniii) in August 3000. IJnder the temis 

of Ms. C;it;inia’s Last Will and Tcstarnent, her one-lhird ownership intcrcst in plaintiff was 

transfei-rcd to thc Andrca Calania 1999 Insurance Tiust ( h e  “Andrea Cntania Trust”), of which 

Nardone is ;I beneficiary. Siicli “change” i n  the identity of otic of thrce inei-nbers of plaintiff by 

I-eason of death Andrcn C1:it;ini:i “hardly qualifies” as a rcccipt of ;I bona fide wi-iltcn offcr froni ;I 

third p r t y  so ;IS lo trigger the I-iglit of fiist refusal. Nardone fui-tlicr c la im that upon tiel- death, 

arid unlcss she was to exei-cise ;i powcr of ~ippoinlment, the Andl-ca Cat:ini;i Trust interest in 

7 
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pktintiff will be disti-ibutcd in equal s h a m  t o  Lynn and Claudia Calania. Moreovcr, no bona fide 

written offcr 1i;is bccri madc, and thc pi-erniscs are still controlled tiy memhcrs of thc Cataria 

family. Paragraph 17 makes plain tha t  11-ansfers to family rnemhcrs, directly or indireclly, or 

transfers occasioned by I - ~ ; ~ S O T I  of death, are not to be subject to any right of first i-el‘usal. 

Accoi-ding to Nardonc, defcndiani hiis tendered no pymenls for any  period subsequent to 

Dcceinbci- 2003 aIthougIi i t  rcmains i n  possession of the 

In opposition, defendant argires that Iiaixgaph 3 of the modil’ication agrccment 

eliminated [tic time of the esscnce language contained in  paragraph 1 (c)(iii) of the sublease. 

Dcfendant illld dcfcndant’s counscl were “fully aware that the limc of thc essencc provision was 

not includecl” i n  the inodification agreement, and i t  was dcfendmt’s “intcntion that the dclction 

of that lunguagc climinatcd any time of the essencc requircmenl with 1-espcct lo thc 1-cnewd 

notification.” In [his context, sui-nmary judgment is iinwan-anted since thc provisions of  thc 

sublease and modificaiion agreement concerning defcndant’s r-cnewsl r-ighl arc ambiguous, and 

discovery is necdcd lo confii-in the intent of plaintiff with respcci to the amendments, as well as 

Nardonc’s kiiowlcdge of the improvcments in  the premises, her discussion with Towers, and 

dcfendant’ s in  tcn t to 1-emai 11 through the rencw a1 term. 

Also, dcfencfant contends that plaintiff is estopped from relying on the time of the cssencc 

pmvision. I lei-e, dcfcndillll claims that plaintiff had acti1:iI knowlcdge of dcfendant’s intent to 

I-enew based on Tower’s conversutim with Nai-donc while shc was i n  France. I t  was ciur-ing this 

Plaintiff’s contention that  defcndani is liable to plaintiff for its continued use and 5 

occupancy o f  the pimiises following the allegcd expiration oC thc subleasc on December 3003 
was resolved uncler it scpai-ale motion. 
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conversation, defendant alleges, that ‘I’owers discusscd the installation of electronic fire safcty 

dcviccs at the premises, and the unobtrusiveness of the installation in light of defendant 

I-eiiiaining in tlic pi‘cniises for ;I long pcriod of lime. According to Towel-s, Nardonc accepted 

dcfcncl:int’s concerns, the ccluipment wils inst:ilIcd :is defendant requestcd, :ind the plaiiitiff and 

defeiidanl shai-cd the costs. Fiiriher, i n  light o f  the friendly ongoing relationship, any dclay in  

delivei-ing formil rcnewal nolice arose hased on Towers’ triist o f  Nardonc and his reliance 011 his 

prior convc~~sations i n  which they discusscd :itid agreed upon dcfcndant’s renewal of thc sublease. 

Del.endant’s inaclvertence in failing to send form:il written notice arose from ‘Towers’ 

undcr-standing tha t  dcfcnd:int’s renewal had already been agrccd to by both sides. 

Also, dcfendant claims thal i t  would suffcr a forfeiture jf evictcd from h e  premises and 

forccd to h n c i o n  Iiundrcds o f  lhousands of dollars of improvements, which defendant is still 

dc prcc i at i n g . Lle fen dan 1 11 21s ;I 1 1 e gcdl y m ;id e s 11 b sl an t i 31 i m pro vernen t s to t h c prem i se s , i n  c 1 i t  di n g 

appi-oxirnntcly $800 niillion to convert tlic prcmises rrom a n  “cmpty shell” to a “first class 

coiporate headquarters,” $2S,000 foi- new air conditioning in 1998, $2S,000 for tclcplioiie 

equipment i n  3000, and $16,000 for ncw carpet in 2000. Defendant claims tha l  i t  has bcen 

deprecialing tlicsc various improvements over 15 years, 7 yciirs, 7 years, I O  years, respectively. 

Furthcr, defendant contends that discovei-y is nccded lo acidi-ess plainti ff’s argiimenl that 

prcjiidice would rcsult in  permitting defendant to renew its lcaschold for thc rcncwal rci i t  

;Iriw.mt, given that T,ynn Clatania Vocffray and Claudia Catania both own other floors of tlic 

s uL7j ect bui Idi ng. 

Mol-eovcr, plaintiff’s breach of the sublcase by lransferring interests in  plaintiff outsidc 

thc ir~it1idii\(c f:iiiiily uf 1;. Chtania i n  violation of pariigi-aph I7(c) (discussed txlow), and by 
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pcrrnitting w:itcr to continually invade the premises and destroy defendant’s property and 

p ~ t i a l l y  evicting defendant fi-om the prcniiscs militate against plaintiff’s claim to cquity. 

Tlcfcndant also nllcgcs that i t  is entiiled to exercise its right o f  first refusal under 

piiragraph 17. ncfcndarit argiics that paragraphs 17(a) through 17(cj, when read logether, me;in 

that F. Cataiiia had no right to transfer the ownership interests other th:in as set foi-th in paragraph 

17, a n d  thar upon a n y  imperiiiissiblc transfer, defendant’s right of first I - C ~ C I S ~ ~  was triggercd. 

According to dcfcndant, paragraph 17(cj pi‘ccliidcs transfers or  sales of the shares appurtcn:int to 

the premises. Dcfcndant points out that  upon tlic death of F. Catania, the shares appurtenant to 

the prcniiscs were transfeel-red to his estate, and hereafter, to plaintiff, which was then owned by 

F. Cntania’s three daughkrs. Howcvcr, when one o f  the daughters dicd, hcr stock was 

t~-ansfcrrcd to h e  Andrea Calania Timt for the benefit o f  Nai-donc, who is n o t  ;I inernbei- of the 

immcdiatc f:imily o f  F. Ca1;iiii;i. According lo defendant, plaintiff ncver advised defendant that 

Andi-ea Catania’s interest in the premises and plaintiff was being transfm-ed out of thc control of 

F. Catania’s imnicdiatc family. Dcfcndant maintains that i t  was its inlcntion that “if thc 

[p]reiiiises were transfcrred by l-+ank Catania lo entities otlicr than those solely within the control 

of’ his immcdi;ite fiiinily, or p~irs~ii i~it  to other hcrcin ir-rclcvant provisions of paqyaph 17, then 

Ark [dcfcndanl] would have the right to exercisc its right of  first refiisd,” 

Dcfcndant iils(1) rI1airit:iins h t  paragrnph 17(b) should not be rc:id ;is settiiig forth 

excep(io1is to  pxgixpt i  17(i1), but ShOLlld be read as ia dcscl-iption of types of transfcrs IhaL would 

tiiggcr the right of first I-cfusal other Ilinn thosc dcscrihed j n  p;ii-agraph 17(a). Hei-e, defendant 

asserts t h a t  pi-iigi-apli I7(b)(iii) pi-ovidcs th:it defendant shall have not a right to purclmc F. 

Catania’s intcicsts if there is :I “salc o r  transfer o f  the [C:it:inia] inleresl by rc:isori oldeatti or 
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incompetency of  [Calania] t o  any person described in clause (i) above” meaning any entity 

“solely owned or controllcd” by :in "immediate family inembcr of Catania.” Defendant argues 

that if pai*agi-aph 17(a) eslablishes two conditions for the right of first refusal, paragraph 17(b) 

cannot logically be consideiwl an exceplion to defendanl’s right o f  first refusal because h e  sale 

or transfer o n  death to I‘amily memhcrs provision later foiind in 17(b)(iii) would not involve ;1 

bona fide wi-ittcn offer. Thus, paragraph 17(b) sets forth otlicr types of transfers as to which 

defendant h x l  or did not have ii right of first refusal. Defendant also poiiils o i i t  that Nardone’s 

Icttcr of October 27, 2003 acknowledgcd defcndant’s “right of first icfusal, mdcr paragraph 

17(b) of thc sublcasc tpxnic i i t” .  . . . Further, to the extent that a bona fide written offer was 

1-equireci, plaintiff cannot avoid the right of first rcfiisal by sccrctly tr:insfcr-ring Ms. C;itani:i’s 

st1:ii.c into ;I triist wilhoiit ohlaining that ol‘fer. Finally, defendant asserts that the Court cannot 

dctcrminc that pxigixph I7 is iinumhiguous as :I inalter of law, and summary judgrncnt i s  

i t i  qqmq~1.i :it c . (’ 

In rcply, pl:iintiff denies any  intent to delele the time of the esscncc provision, which 

rcrnains intact, and contends that defeiiclaiil failed to raise a triable issuc as  to the time of the 

essence 1-equircriiciit. Plaintiff also denies any  knowledge of the insta1l:ition of the new air- 

c u n cii [ i on i n g I i n  i 1 , t c I cp ti on c cqui pmen t , and c arpel i n g , 111 ;in y e v ci i  t , ass ii in i n g that  de fen dit 11 f 

had such notice, expenditures on such irnprovemenls could not form the basis to cxciisc 

defendant fI-om untimely exercise since the rn;tjor cosis of the improvements, i .c., $800.000, wcrc 

(’ In dcfciidant’s counscl’s memorandum, it is clainicd that plaintrl‘f has breached [lie 
sublcasc hy pcrini tting water l o  eiitcr thc prcmiscs, damaging the property and causing actual 
eviction of defendant fi-um parts of the prcmiscs. Plainiiff coniends ihat such 1-cfcrcncc to watcr 
lcaks is divcrsionary. 
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made during the i n i  t i31  months of the siihleasc. Sirnilarly, defendant’s refcrcncc to deprcciation 

is irrelevant. Plaintiff/Nai-done also denies having any discussion with Towers conceming 

renewal either befor-c or after- shc sent her- lettcr- dated Octobcr 7, 201)3. Thc constniction projcct 

claimed by clcfcnclant involved a Imilding-wide installation of electronic srnokc alarms to comply 

with the building cock (Local Law 5) .  Old Glory required all tenants, including plaint 

contract Fire Safety A l a r m  (“FSA”) of New Jersey to install necessary devices, and when 

installation was completed prior to April 2003, plaintiff paid FSA the full contract price. 

Howcvcr, for xsthctic piiqmscs, defendant reqiicstcd FSA to encapsulate the  conduits, and a s  ;in 

accommodation to defendant, pl:iintill split the $1,100 bill lor the work. Further, defendatit’s 

assertion t h a t  plaintill‘ “agi-eed” to defendant’s renewal of sublcase is irrclcvant and without 

merit. Since the renewal option gave defeiidant a right to accept, within ;I period of time, 

plaintiff’s offer to renew, and such offcr was irrcvocablc unt i l  the spccified expiration dute, to 

wit: Octobcr I ,  2003, plaintiff’s consent or “agreement” was not required. Tl‘hus, plnintifl’s 

consent, if any, would he meaninglcss if defcndiint elected no1 to renew. 

Also, the water leak to which deleenchit relers in its complaint recently filcd i n  Supreme 

Court have no relevance to the issues licrcin :ind cni be adequately addi-essed in the indcpcndcrit 

acl ion. 

Plaintiff also contcnds that defendant failed to dcmonstr-atc a triablc issue ;is lo the 

in:ipplic;ibility o f  the r-Ighi o f  first refusal. Dcfcridant poink oul that defendant abandoncd its 

argument thal  the transfer from 12. Catania’s cstatc to plaintiff constituted a breach of the 

sublciisc. Morcovci-, i n  regard to defendant’s cIiai-actci-i7;~ti~7ri of the ti-ansfer of Ms. Catanla’s 

one-third rnemhership interest Ti-oin her cstatc to her. itisui.;ince trust by reason of Iiei- death as a 
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transfcr of the ownership intcrests in the prcmises outside thc control of the family of F. Catania, 

two-thirds of [he membership interests arc owncd directly by the daughters of F. Catania and 

thus, control of thc prcmises remains thc Catania I‘amily. Fui-thcr, although plaintiff referred to 

the financial psil ion of the Crrtania sisters in “lotic’s affidavit, i t  “ w x  no1 considered ;i 

material Licl on this niotion.” Evcii i f  thc Catania sislers wcrc fin;incially secure, and the Court 

considcred equitable fxtors, defendant has failed to make a compctcnt evidentiary showing of 

making iinprovcmcnts of ii substantial characlel- in contcmplation of  thc cxcrcisc of the rencw:il 

option. Furlher, paragraph 17(e) mcrcly sets forth the Lessor’s covenant not to sell or  olherwisc 

transl-er his intcrcst i n  the pi-emiscs except pursuant to a bona ride offcr or iinder paragraph 17(b), 

and neither provision expands the right of first refusal defined in paragraph 17(a). Even 

assuming the ttxisfer of plaintiff’s ownership interest violatcd piragraphs 17(b) and 17(e), 

dcfendant might possibly have, depending on thc circumstances, a breach of contract and 

daiiiagcs claim owing to such allegcd brcach. 

Finally, plaintiff contends that defcndant failed to demonstrate rr genuinc need for 

discovery. Thcrc is no need to go beyoiid thc four coincrs of the documcnts in orriel- lo dctcrmine 

whether- the parlies iiitcnded to eliminate the “time of [he essence” rcqiiirement. Discovery to 

ascerlai t i  pl ai11 tiff’s id leged know ledge of defendant’s i mImvenienls is i inmalerial, givcn that 

defcnd:int’s fwfeitiirc claim is harrcd due to the fact that the major costs of its allcged 

i rnpiuvments occurred during the initial rnonths or first yc:ir of the sublcasc. Defemkint’s 

alleged nccd for. discovery conceniing the discussions hetween Nardonc and Towers is also 

disingenuous in light of the documentary cvidence. 
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Analysis 

To obtain summary judgment, tlic movant must cstablish its cause of action o r  dcfense 

surficicntly to warrant the court as a matter of law in directing judgmenl in  its favor (CPLR 3 

32 I2 [ I > ] ) .  It is well settled thiit whcre tl dcfcnciiint is the proponent o r  ;i moLion for summiiry 

judgment, the defcndunt must establisli that the "ciiuse of action . . . has no mcrit" (CPLR fi 3212 

[b]), sufficient to w:irrant the  court 21s a mat~er of law to direct judgment i n  his or her favor ('flush 

v St. Clnire's Hosp., 82 NY2d 738, 739 119931; Wiriegrcld v New York 1Jriiv. Mecl. Ctr., 64 NY2d 

851, 853 [ I98SJ; Wriglil v Nri t io~~al  Aiizr,i,si~niciir.r, h i ( : . ,  2003 N.Y. Slip Op. 5 1390(U) [Sup Ct 

New York County, Oct. 21, 20031). This slandard reqiiires that the proponcnt of a rnotion for 

summary judgment ~nakc a priiizLI,fCicic showing of cntitlenicnt lo judgment as a m a t h -  of law, by 

iidvancing sufficicnl "evidentiary proof in admissible form" to dcmonstrate the absence 01' any 

material issues of Fact (Winegmd v New York Uiziv. Mod. Ctr., 64 NY2d 85 I ,  853 [ 19851; 

Ziickrrriitr-rri v City o f N c w  York, 49 NY2d 557, 562 [ 19801; SilvPriizLu1 v Perlbirich~r, 307 AD2d 

230, 762 NYS2d 386 [ 1" Depl 20031). Thus, the motion riiiist be supported "by arfidavit [from a 

person having knowledge o f  thc facts], by ;i copy or the pleadings and hy other availablc proof, 

such :IS depositions" (CPLR $ 321 2 [b]), 

Alternatively, to defeat ;I motion for summary judgmcnt, thc opposing party niusl show 

[acts sul'ficien1 t o  require i4 trial of any issue of fuct (CPLR $3212 [b]). Thiis, whei-e the 

Imqioncnt of the motion makcs a p r i n i c l f i ~ i e  showing of entitlement to surnmar-y judgmen1, the 

bui-dcn shifls l o  t h e  party opposing the rnotion to dcmonstrnte by admissible cvidence [he 

existencc of  ii factual issuc requiring a trial of t h e  action, or to tender an acceptable excuse for his 

01- her failul-e t o  do so ( V ~ r i u c ~ r r  I) Ki~izi~or' th Trr1c.k Co.. 68 NY2d 714, 717 [lc)86]; Zr~ick(~riii~iiz v 
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City of Niiw York, siipru, 49 NY2d at 560, 562; Forrcsi v Jewish Gidri,for tlie Rliiid, 309 AD2d 

546, 765 NYSU 326 [ 1" Depl 20031). Li kc the proponent of the motion, the party opposing the 

motion must set forth evidenliar'y proof in admissible form in  support ol' his or hcr claini tli;it 

matcr-ial triable issues of fact exist (Zuckeriizu~z, .siiprcr at 562). Dcfcndant "must assemhlc and lay 

bai-e [ilsl affirmative proof to  demonstrate that genuinc issues of facl exist" and "thc issue must 

he shown lo be rcal, not fcigiied since a sham or frivolous issue will not preclude summary 

rclicf' (Korr!fidrl I) NRX 7dii iologitJ.s, I r i c . ,  93 AD2d 772 Llst Dcpt I983], cifd, 62 NY2d 686 

[ 19841). 

Mere conclusions, expressions of hopc or unsubstantiated allcgatioiis o r  assertions arc 

insiifricietit (Alvord Lriiil Sw[jt  v Stewnrd M .  Muller Coiistr. Co, 46 NY2d 276, 281-82, 41 3 

NYS2d 309 Il9781; F r i d  v Bowcr & Gcirdiziv-, 46 NY2d 765, 767, 413 NYSQ 650 [ 19781; 

Plati7riinrr v Attirricrni Toridisutor Co., 45 NY2d 9 IO, 9 12, 4 1 1 N YS2d 2.70 [ 19781; Pliitituitii~r~r 11 

Prriske 7'rric.k Lemirig, l i z i : , ,  246 AD2d 347, 668 NYS2d IS7 [l"  Depl 19981). 

The fiindamenld, ncutral prcccpt of conli-act inkrpretation is that agreements ;ire to IJC 

conslrucd i n  nccor-d with the parties' intent (SPP Slcill 11 S ~ L I / ! ,  64 NY2d 966, 967, 488 NYS2d 

645,r-carg denied 65 NY2d 785, 492 NYS2d 1026 [l98S]). "'The best cvidcncc ol'what parties to 

;I wrilten agreemenl inlend is what they say i n  [heir wriling" ( S l a ~ i z o w  v Drl Col, 79 NY2d 1016, 

101 8, 584 NYS2d 424 [l992]). A written agr'ccmcnt th3t  is complete, clear and unambiguous on 

ils face iiiiist hc c i i f o l ~ ~ d  accoi-ding to the plain nicaning of its terms ( w t ?  L?.,?. RLS As.ci)i:. v Ntrw 

York J o b  11~1~. Aiitli., 98 NY2d 29, 33, 744 NYS2d 358, wC-'Lit;q r l c i i i d  98 NY2d 603, 747 NYS2d 

4 I 1 [2003]; W. W, W. A,s.soc.. I) Giliiico/zlicri, 77 NY2d 157, 162, 565 NYS2cl 440 [ 19901). A 

contract is unambiguous i f  h e  lariguiige i t  uscs has "a definite and precisc meaning, unattended 

IS 
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by danger or misconception in  the purport o f  the [agreement] itself, and concerning which there 

is no reasonable basis Loor a differencc of opinion" (Breed v I/isnrcr/rce Co. oj". AIU. 46 NY2d 

351, 355, 413 N Y S 2 d  352 [197&], rearg ileizied4C; NY2d 940, 415 NYS2d 1027 [1979]). Thus, 

i f  the agreement on i t s  f x c  is r-casonably susceptihle of only one meaning, a court is not frcc to 

alter the contract 10 1-eflect i t s  pel-sonal notions of fairncss and eqiiity ( .SPC r.g'. Y k i c h r i i m  v 

C'ori i i i i i i i i i fy  llo.vp. (!/'W. Si!Jhlk, 87 NY2d 514, 520, 640 NYS2d 472 19961; Firsl NLIII. Storu.v 17 

Yullowsloiie ,Slioppiii(q Ctr., 21 NY2d 630, 638, 290 NYS2d 721, rcwrg deiiied 22 NY2d 827, 

292 N Y S 3 d  1031 [1968]). Ultirn:itcly, the cou~t ' s  aim is a practical intcrprctation of thc 

language cmploycd by the piirlies so that thcrc inay l ~ c  a rcalization of the parties' "reasonable 

expectations" (.we Suttori v East K i w r  Sav. n~i i zk ,  55 NY2d 550, 555 ,  450 NYS2d 460 [ ISXZ]). 

Optioii to Rcncw 

At the ouiset, the Court observes ihat contract provisions are not ambiguous mcr-cly 

bccausc thc piirlies intciyret them diffcrently ( M o ~ i i t  Vcrizuii Fir0 Iris. Co. v Crecitivti HUIAS., 88 

NY2d 347, 3S2, C;68 NE2d 404 [ 1096]). Thus, after examining the sublease and modification 

agrccmcnt :is ;I whole and considcring h e  relationship of the parties and the circunistanccs iindcr 

which thc conlract was exccutcd (Krrss v Kciss, 91 NY2d 554, 566 [1998]), the COLIII determines 

thal [he let-ms of the suhlcase and inodificatjon iigreement cnnccming dcfendiin1's option to 

renew are cleai- mid unambiguous. 

The modification of CL contract results in the cstablishment of a new agrccment between 

the purties which p m  tcriito supplants [he affected provisions of h e  original agrccment while 

Icsving the balnncc of i t  intnct (23A NY Jill- Contracts S 474 ci l i i ig Cor-tcsi v K B I) Coiislr. 

Gorp., 73 NY3cl 836 [10881, iizod$yi/icy I37 AD2d 901 [ 3d Depi] and l l w c . o r z  Tcrtiiiiicrl C'orp. v 
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Clz~niproiie, I I K ,  75 AD2d 3.50 [2d Dept 19801). Although the effect of a modification is thc 

production of a new contract, i t  consists not on ly  of the new teims agreed upon but of as many 

of tlic terms of the original contract ;is the parties have not  abrogaled by their modification (22A 

NY Jur Contracts 8 474). Thus, modifications do not ncccssarily abrog:itc thc original contract 

cntircly. Instead, the terms of the original contixt ;ire still to be followed so far as not changed 

or as  inconsistent with the new teims. 

IJndcr the sLiblcasc, pr;igr;iph l(b), defendant was obligated to exercise its option to 

rcncw “in strict accordance” with the terms of paragraph 1 (c), which rcqiiircd defendanl to serve 

notice ol‘ its exei-cise of the option to rcncw “bcforc August 1 ,  2003 which tirnc is hereby made of 

h e  essence of  this sublease.” 

I1 is tindisputed that paragraph 8 of the modification agrccrncnt rcinstates the sublease “;is 

if the same had not heen tenninaicd, but subject to the modifications contnincd i n ,  and olher 

lei-ins ilnd conditic)iis or, th is  [modification] [a]grccmcnt.” The language in paragraph 8 clearly 

expresses the inteni of the parties to rcvivc all of the tcrms of the sublease, except as to those 

clianges coiitaincd in the rnodificalion agreement. According to the provisions conlained i n  

pal-agl-aph 1 of thc modific:ition :igreement, the commencement and termination dates of the 

sublease, ;is well as thc rcncw:d tcrm of  [he sublease wei-e extended two months. Such 

modification rellectecl thc fact that the sublease was entei-ed into in October 1993, and after 

tcrniin:ition, w;is rcinstaled two months later i n  Dccernber 1993. ‘the inodil‘icutions thcrcforc 

cxyxcsscd the pxtics’ intent lo expand the dates by which ccitiin events and rights comrnicnccd, 

in  order to rctlcct thc lwo-month period for which the sublcase was no longer in effect. 111 

comport with principles of cC)11triict intci-prctation, thc Court finds that (lie amendments contained 
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i n  paragrq~h 1 of the modification ugreement did not acl to supplant paragraphs I ( a ) ,  l (b) ,  or 

l(c)(iii) in  their entirety, hut served to inodify or amend the dates so affected by the two-month 

Iireak i n  the parlies’ contractual relation ( s ~ e  T(9arti 11 Allied Pritzcess Bcr.y Cu., 204 AD2d 6 18 

[3d Dept I9941 [stating that the modification agrceiiicnt left intact only those provisions of  he 

original agreement which WCIC not expressly cjr impliedly supplanted]; B~a(:olz Ter11zi11c11 Corp. v 

C h m i p w i i ~ ~ ,  lrtc., 75 AD21 350 [2d Dcpt 198OJ; Grmk Ortlrndox Ar-c.lrdioc*c~sc c$N. & S. Avz. v 

Alrmrn.~,  162 Misc 2d 850 [Supl-erne Court New York County 1994]). Thus, in this context, 

defendant’s contention t h a t  i t  was ;iw;ire that lhe lime of the essence provision was not included 

in the niodification agreement is of no conscqucncc, whcrc thc language in such provision 

expresses an intent to solely modify effective dates. 

Tlic Court ;iiso notes that if the modifications i n  paragraph 1 were intended to cntirdy 

replace paragiaphs l(a), 1 (h), or l(c)(iii) of the sublcasc, the parties could have so stated as they 

did in 1i;ir.;tgi-;qiti 3 of thc modification agreemenl, which provides: “Paragraph G(a) of the 

Sublease is amended lo r/clptt:’ clauses (v) and (vi) thereof and to substitute tlicfiilluwirzg i rz place 

of tlre clrlptecl i i iLi/oriul” (emphasis added). Paragraph 1 of the modification agreement lacks any 

such langu;ige, arid this c7011r1 decliiics to read such language into i t  (,WY c..#q. Sul ly  v M n g w ,  225 

AD2d 8 16 [ 3ci Lkpt  1006]; SCY dso Corrilziiskrr Forme, Ijic. 11 Hrrrits Poilit C70-c3p.  Mmrkel, IJK:.,  

2 AD3cl 201 [lst I k p t  200H]; Slcrtt v Slii(t, 102 AD2d 475 [lst  Dell 19841). Thus, clefendant’s 

contention that  i t  intcndccl to eliminatc the time of the essence rcyuircmenl is del-eated by the 

absence of any lunguagc to this effect in  paragritph 1 of the modification, especially whcrc the 

pxtics’ inlcnt to eliminate or delete other provisions o f  the sublease were made evident 

e1scwIic1-c i n  the modi r‘ication agreemenl. 
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As s11c11, pxigraph 1 of the suble;lsc, as modificd by the rnodirication agreement, 

pro v i des : 

(a) ‘I’he Lessor hereby lcascs to thc Lcsscc ;ind the Lessee hereby hires and takes from 
the Lessor thc pi-cmiscs for ;I tetm or ten ( I O )  years (the “teim”) t.o commcricc on Jmsiary  
I ,  1994, ([tic “conimencenient dat.c”) and to tcrminatc on Dc!ccvizher I ,  2003 (the “ i n i t i a l  
[em”) unless tlic tcrrn is earlier tetmiinatecl ;IS pi-ovided in this sublcasc. 

(b) Tlic t.crrn of this sublease may be renewed for one ( I )  additional fivc (-5) ycar term 
commcncing J c u ~ i , ~ r y  I ,  2004 and t.crminat.ing on Di?i:i~inher 3 1, 2008 (the “renewal 
term”) proviclecl t.liai the Lcsscc cxcrciscs the option to renew in st.1-ict accordancc with tlic 
temis 01’ subparagraph 1 (c) below. 

(c) 
to rencw”) upon thc following terms and condii.ions: 

‘l’he Ltssee has an option to renew the suhlease for the rencwal t c m  (the “option 

( i i i )  the Lmsee must give the Lessor wrilten notice h a t  t.hc T,csscc is exercising 
it.s opt.ion to renew on or berot-e October I . ,  2003 which t ime is hereby made 
of thc csscnce of h i s  sublease; . . , . 

(Emphiisis added t.o rcflcct the terms modified by the modification agreement.). 

When “lime of the csscnce” is expi-essly stated in  ~i contract, the parties arc ohlig:itcd to 

slrictly comply wi th  thc tcrms of h e  cont.ract and tcnder perCormance on law day unless the time 

for- performiitice is extcndcd by mii1uiiI agreenient. (see M i l d  v Mcirciscik, 307 AD2d 28 1 [ Z d  

Dept 20031 [finding th;i1 purchascrs def;iuItecl on their contractual ohligations by failing l o  appeiir 

at the closiilg on the scheduled tiinc which was macle of tlic csscncc]; Hokiriz 17 Oricizl L m d  Drv. 

Gorp., 3 107, [ I ‘I Dept 20011; Lrrsl Liricolrl Kcwlty Ctr. v Isley, 170 AD2d 574, 575 [2d DepI 

199 1 j [where tinic w:is expressly rcridcrcd of the essence in n promissory note, defcndants werc 

oblig:itcd to strictly cornply with the iei-n~s of tllc note]). 

11 is uncontcstcd th:it defendant f3iIcd to renew the sublcasc in “slrict accoi-dancc” with 

thc tcrrns of h e  sublcasc, :is modified, in that i t  failed to provide writtcn notice that i t  was 
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exercising ils option to renew by October 1, 2003. Conscqucntly, [he sublease expired by ils 

terms, as modified, on December 1, 2003. 

However, notwithstanding defendant's dcfault, defendant may be entitled to equitable 

relief. In this rcg;ird, i t  has been held that although a tenanl has no legal intcrcst in the renewal 

pel-iod unti l  the requircd notice is given, an cquitablc interest is recognized and protcctcd irgainst 

forfeiture in soiiic CBSCS whcrc the tenant has in good faith made improvements of :i suhstantial 

characler, intending to rcncw the lease, i f  the landlord is not harmed by the delay in thc giving of 

h e  notice and tlic lcsscc would sustain substantial loss i n  case the lease were not renewed (.I. N .  

A. l iecrlty C70rp. 11 Cro.vs Bny C h ~ l s i ~ i ,  h:., 42 NY2d 392 [ 19771). 

In .I. N.  A.  licnlry C'orp. (,wpm), the owner of a building sought to i-ecovcr possession of 

h e  preriiiscs claiming that [he lease had cxpired. The lease granted the tenant an option to renew 

and altliough the notice was sent, through negligence or inadvci-tcnce, il was not scnt within the 

time pirscrilxci in the Icasc. The landloi-d sought tn cnl'orce the letter of the agreement, and the 

tenanl irsked for equity l o  rclieve it from a forfeilure. The Cour-t arliculated the well-sellled 

principlc that nolice excrcising x i  oplion is incffcctive i f  i t  is not given wilhin the timc specified. 

'lhe Court also cxplained that quitable relief in thcsc c x e s  is problematic because a dcfault on 

ail option L I S L I ; I I I Y  cioes iiot rcsult i n  ;I forfeitwe, given t h t  thc option itself does not crc:ite any 

interesl i n  the pi'opxty, and no I-ights :iccrile until the condition precedent h x  txen inet by giving 

notice within the timc specified. 'Thus, shted the Court, equity will not iiitervcnc because the lnss 

of the option docs not ordinarily rcsult i n  the f d e i t m  of m y  vesled rights. I-lowevei., the Court 

opined that whcn ;I tenilnt i n  posscssion under :in cxisling lease has ncglccted to exercise an 

option to i-enew, tic might suffer a forfcilure i f  he has n d c  valuable improvements on the 

. . . 
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property. Becausc thc tcnant made ;I considerable invcstmcnt i n  irnprovemenls on the prcmiscs, 

to wit: $ 40,000 at the time of  purchasc, and an additional $ 15,000 during the tcnancy, would 

losc a coi1sidcr;iblc amount of its customer good will if the location is lost, and was at f:iult, hut 

not in a culpitblc sense, thc C:~LII.I found that thcrc would be a fdeitul-e and the tenant wiis 

entitled lo  equitable rclicf providcd there was no pre,judice to the landlord. I Iowcvcr, since the  

record was Lltlcleilr ;IS IC) (lie landlord’s pcjudice i f  the (enant was 1-elievcd of its dcfault, a new 

hial on h i s  issuc wits wai-rantcd. 

l’hc tenant’s burden of first establishing lhat  [here would bc ;I for-fciturc o f  valuable 

improvcnicnts o n  the property was rcaffirrned by Solio Drvelopiiitwt Cory. v. DCLLIZ d DcjL~ica 

I i i c . ,  131 AD2d 385 [ 1 st Dcpt 19871). In Solio, the First Depi-tment distinguished J .N .A .  Rrwlly, 

and held I h i l I  equity should not intervene under the fact of Soho, where the record dcmonstratcd 

tha t  the ina.jor costs of improvements madc by thc tenant were incui-red during the  first two years 

of thc Icasc. ‘I’he Court opiiicd that presumably, all of thc improvements had bccn cffcctively 

amortized and dcpl-cciatcd over the life of tlic Icxc, and consequently, thc tcnant had “reaped the 

benefit of any  initi;il expenditure” (.we a1.w Wr-rysick Hoiize.s, hzc. v Felicir-r Prirwlli, 104 AD2d 

650 [2d Dcpt 19841 Crli.rtiriguishirig J.N.A. Kccr l ty  Corp., siiprLz and finding that equity should not 

intervene lo relieve plnintiff from its failure to timely act; not only did plaintiff rail to picscnt 

cl-cdi hlc piuof t h a t  strict adherence to the requircmcnt of timely exercise of the  second option to 

rcncw would conslitute ;1 for-fcitiire, the I-ecord rcvcsled lhal by far Ihe major costs of the 

imp~.ovemenls Inadc by p1:iintifF we1-e jncuncd during Ihe h s l  year of its 3O-yeiir occupancy, and 

plaintiff had long siricc icaped the benefit of any initial expcnditurc]). 

I t  hm d s o  been noted that the “good will” of a business enterpi-isc is a subst;intial and 
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valuable asset, and dcsci.ving of prolection against I‘orleitui-e so ;IS to invoke equitable relief to a 

tenant who del‘aulls in timely exercising its right to rcncw ;I Icasc (.we S y  Juck Kcrrlty Co. v 

Pcrgctiii~iit Syossrt C’orp,, 27 NY2d 449, 453 n I [ I97 11; Grurihcr~q v Gcwrge Assoc., 104 AD2d 

745 [ I “  Dcpt 19841 [tenant, i1 retail gift hoiitiqi~c, clxiincd th:it i t  mide suhstantial improvements 

to the leasehold and established valirablc good will at the present location]). 

Hcrc, the :iffid;ivi t of dcfendant’s Executive Vice President indicates, in conclusory 

fashion, t h a t  dcfcndant “spent i n  excess of $800,000.00 to h “ ) r m  [he emply shell or the 

Pi-emises . . . to a firs1 class coiporatc headquarters , , , [and that] i t  has hccn dcprecialing the 

leasehold improvements aspeck of its improvements over n 15 year tcrm that cncornpassed 

rcncwal period.” The affidavii conlinues to state additional irnprovenicnts to the premises, and 

indicates l h a t  dcl-imkint intended to use such improvements (luring ihe iive-year rcncwnl term. 

Defcndanl submits ;I document, dated M.arch 19, 2004 eniitled “Book Asset Dct:iiI 2/0 1/04 - 

2/29/04”, which identifies four categories of expendiiures i-elated to the Prerniscs: ( 1  ) Icxehold 

iinprovemeiils, (2) machinery equipment, (3) organization, and (4) softwarc. Notahly, only three 

items are lisled as “leaschold iriiprovemenk,” macle in 1994 and 1995, and amount to ;I sum of 

$333,577,85 (the “Assel Detail Docurncnt”). 

Ii is undispukd that under paragraph 9 of the sublcasc, dcfcndant was requii-ed to pcrfcmi 

all woi-k, subject IC) pl:iintiff’s :ipprov:~I, necessai-y for the dcsign and construction or a “first class 

orrice.” Del‘endant’s work included (1) creaiing an arcllitccturlil dcsign ;ind layout for the 14‘” 

floor,  (2) complete engineering of all HVAC, electrical and plurnbing systems, (3) providing 

I ;it-, o r ;in d 111 at e ri ;I 1 s ne cc s s ai.y t (2 c o 111 p I e t e i n s 1 ;I 1 1 a1 i u i i  o f t I1 e I-IV AC s y s tc m , p I 11 in b i n g w oi-k , 

e I ec Il-i c al w o r k , t h y  w al I part i ti on s and ce i 1 i ngs , compu tcr w i ri TI g , tc I cco ii i  in 11 n i cat i on s , 1‘1 o c ~ i  11 g 
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finishes, lighting fixtures, window treatments, tile work in new rcstrnoms, millwork and all 

finishes (see paragraphs 34 and 35 ol‘ defendant’s Amcndcd Answer; Nardone’s affidavit, 

par;igr:iph 21; sublcasc paragraph 9 and schedule D thereto). It is also iindispiitecl that defendant 

received rent concessions aggregating six months (Schcdulc B t.o t.hc sublease, suhd. E). 

Dcfcnclant does not dispuk plaintiff’s cnntcntion tha t  the work performed to thc Icxehold 

to “transform” the pi-einises int.o ;1 first class office was performed during the first two yciirs of 

the sublease. In this rcgard, thc recently generated Assel Detail Documcnt suhmittcd by 

defendant rctlccts that  the leasehold iniprovcmcnts were made within the first t.wo ycars of thc 

si1 blease.’ 

‘I’hus, dcfcndant’s initial conclusoi-y and  vaguc asscrtinn that i t  performed $800,000, i n  

11’ Iiiipi-ovcincnts” to the leasehold is insufficient to raise a triable issue ol‘ Fact that  TI eviction here 

would resuli i n  a foi-fciturc (Frc?eclIIictiz 17 Chcnzic.d Con.clr. Corp., 43 NY2d 260 [ 19771 [stating 

that conclusory assertions will not dcfcat summary judgment; thc opponent ol‘ ;I properly made 

summai-y judgnicnt motion inust present cvidcntiary l‘acts sufficient to raise a triable issue of  

Pcler Vitul(?, 172 M12d SO1 [2d Dept 19911 [vaguc assertions and unsuppol-tcd stalemenls made 

by dcfcnd;int do not 1-aisc issues of Lid]). 

Furtheriiioi-e, i t  is iincontested that tlic Premises is defendant’s cwrporute Iicrrclr~uarter.v of 

’ The recently gcncrnt.cd Asset Detail Documcnt submitted t.o support defendant’s claini 
that it  has bccn dcpicciating the lcaschold improvements ovcr ;i 15-year kim that cncompasseci 
h e  renewal period, is insufricicnt i n  the absence of any suppoiling documentation cvidencing its 
intent at the time the improvcmcnts werc madc. 
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its many rcsIilur:ints, catcring, and wliolesale and rctail bakcry opcrations. Therefore, any good 

will created by dcfcndant is not attached to its corporalc headquru-ters at the prcmises, but to the 

individual locations of its various operations, if at all. 

Howevcr-, i t  cannot be s:iid ai [his junctur-c that an eviction would not constitute a 

suhstantial foi-feeitun-c of thc additional improvemcnts ~nade by dcfcndant five and sevcn years 

afttcr the sublease commenced, to wit: air condi tinning cquipinent, telephone cquipinent, and 

cai-pcting, as well ;is the costs expendcd by dcfendant relatcd to thc installatioii of clcctronic firc 

safety devices i n  2003 (I.N.A., 42 NY2d 392, .st,qirci [considering, among oilier things, $lS,OOO in 

improvcnieiits made ciui-ing the  tcnancy]). Soh)  (.wpn-l) does not compcl a different rcsult, givcn 

l h t  unlikc the dcfc~ldilnt hcr-ein, thcre was no claim by thc tenant in S o h  of any cxpenditures 

made during ihc tenancy. 

IJnder such circiimstanccs, defendant’s claim ihat i t  will suffer ;I forfeiluic of substaniial 

irnprovctncnts or of good will i f  cvicted from the Prcmises is at issuc (see I Io i iz~ afIli.rtuchlh 

hri/lz, h ~ . .  I’ S~citr Fnci1itic.v Div .  Corp., 114 AD2d 200 [3d Dept 19861 [finding an issuc of Lict 

;is to wliethcr ;I substantial f0rl.i turc of the tcnani’s iinprovemcnts costing in C X C ~ S S  of $87,000 

would result froin not pcrinitting renewal of fivc-ycar leasc, which providcd lor extcnsive 

rehahilitaiion of  the promises 1). 

Furihcrmoi-e, plnini iff  has failed to :irticiil;itc any legally cognizable prcjudice to warrant 

rlenial of ecpitable rclicf as LI matter of liiw. Plaintiff claims tha t  cxcusing defendunt’s clekiult 

would foiw the rcninining Catania sisters to  accept rent ai a txlow-imrkct ratc. Howevcr, this 

possibility was evidciit ai  thc inception of ihe sublease and, without Inorc, cannot be i ~ l t ~ i h ~ t ~ l b l e  

to a n y  delay in defcndani’s cxci-cise of its oplion to i-enew, Morcover, plaintiff docs not allcge 
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t ha t  i l  has  ctimgcd its position i n  any manner or  to its dctriment as ;I result of defendant’s dclay 

i n  cxcicisitig its option (sre Sy J M : ~  Rcrrlty Co. v Pergmiertl Syosset Corp., 27 NY2d at 4.53 

[stating tha t  landlord did not suffer any damage or  prcjudicc bccause of the delay resulting from 

thc nondcli very of h e  defcndant’s lcttcr exercising renewal option]; llcltrorzc v flcurker, 328 

A D U  763, 764 [ 3d Dcpt 19961 [defendants have rnadc no showing lhal they have :I pr-ospcctive 

tcnant c)i- that they wcrc otlicrwise prejudiced ;IS 21 result of plaintiffs’ two-month dclay in giving 

noticc of intent lo renew]; ,we grvzerully J.N.A. I) Cro.w Buy Cliclscw, f/ic., 42 NY2cl at 400 

[requiring trial on issue of prejudice lo explore whether diel- thc  tcnant’s default the IilIidlord, 

made othcr conmiitmetits for the prcmiscsl). 

Plainliff points out t l in t  none of J.N.A.’s progcny, which applied ecluilahlc considcrations 

in delennining whcthcr to excuse an untimely excrcisc of a lease I-enewal option tiad an express 

time of l he  esscncc provision. Howevei-, prior to granting equitable relief lo the tenant dcspitc its 

f:iiIiii-c lo limely excrcisc its rcncw:il option, the Court in .I.N.A. statcd that at law, “time is always 

of the esscncc of thc conti-acl.” Thus, the presencc of thc time of the essence provision hercin 

does not har equitahlc rclicf. 

As such, thc hr-anch of plaintiff’s motion for suIiir-naryjiid~mcnt on its declaralot-y 

judgmcnt cause uf  action is denicd ;it this juncturc. 

RiEtit of First Rcfusal 

Dcfcridaiit’s I-ight o f  first refusnl allegedly ariscs out of plaintiff’s alleged improper 

tl-ansfet- of its owncrship intcicst in  violation of the sublease/iiiodificatioti agrecmcnt. When 

Andrca Cati~tiii~ died, her slock was transferl-ed to tlic Andrea Catania Trust for [he benefit of 

Nai-done, who is not a rncn-ibcr of thc ininicdiate I‘amily of 1’. Calaniu, and i t  is argitcd t h a t  
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thercforc, tlic interest in the premises and plaintiff wcrc transfen-ed out of the control or F. 

Catania’s immediate fainily in violation of paragraphs 17 (b) and (e) of h e  sublease. 

Dcfcndant’s right or Tirst refusal, as expressed i n  paragraph 17(a), is triggered upon the  

occuii-ence of the following cir-cumstances, to wit: (1) the Lessor desires to sell or transfcr his 

intcrcst in  Old Glory, and (2) the Lessor has rcccivcd :i hona fide written orfeer- from a third party 

for- the pirchasc of such ownership interest.” At this point, pm-agi-aph 17(a) requires that t h e  

Lessor provide “written noticc” and 3 copy of a bona fide written offer to defendant, and 

consequently, “offer tlic Lessee the right to enter into a contract to pur-cliasc such ownership 

intercst on the same terms and conditions as set forth in the writtcn bona fide offer.” Such 

Iiingiiagc unqiicstionably rcquii-es the existence of LI bona ride offer. 

Howcvcr, inimccli:itcIy prcccding tlic terms setting Cor-th defendant’s right of first rcfusal 

appears the phriisc “Except as othcrwisc sct foi-th in paragraph (b) below” which provides that 

“Notwithstanding anything to  the contrary in this sublcasc, thc Icssee shall have no right to 

purdiiisc the Lcssor’s ownership interest i n  the prcmiscs if’ (i) the sale or transfer of such interest 

or part thcr-cot’ is made to iin cntity “solely owned or controllcd by the Tcssor or any inimediate 

Limily memher of the Lessor” o r  the sale or transfer or such is made by reason of  the death or 

incompetency of tlic 1.cssor tu any pcrson described in clausc (I) abovc. Thus, contrary to 

cie fe 11 dun 1 ’ s con t e n t i o n , paragrn p h 1 7 (b) stilt es c i rc ums t iinces under which cie Cen dan t co14 Id / i ot 

purchase the Lessor’s ownership interest in the preinises even where a bona ride written offer 

was inade. ‘I’hus, pal-agraph 17(b) i s  simply a limitation on defendant’s right o f  first refusal set 

foi-th i n  17(a) in the event the Lxssor intendcd to sell or transre:r the interests in the premises and 

rcccivcd a boria fide written offer for. such triinsfcr or s:ilc. When reading pxigr:iphs 17(a) a ~ i d  
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(b) together, one concludes that when the Lessor dcsires to scll or transfer its owncrship intcrest 

in the premises, and has r-cccived a hona Side wi-itteii offcr for the purchase of Imsor’s ownership 

interest in the pr-cmises, dcfcndant’s right of iirst refusal i s  thereby triggered, unless, ;is set forlh 

in paragraph 17(h), the sale or transfer is onc to an ciitiiy solcly owned or controllcd by Lcssor of 

an iiiimcdiale Limily meiiibcr of lxssor or i s  a sale or iransfcr by reason of the Lcssor’s death or 

incompctcncy. Stated anolhcr way, parq-apli 17 (b)(i) and (iii)’, read together with 17(a) is 

inleipreted as the following: exccpt where thcrc is ;I salc or transfcr of lhe Lcssoi-’~ owncrship 

iiilerest to an entity solely owned or controlled by 1,essor or immediate family of Lcssor or where 

there is :i sale or trmisfer of Lcssoi-’s owncrship intcrest to Lcssor’s imriicdiale family due to 

Icssor’s death o r  incompetency, if Lessor dcsires Lo sell or kinsfer the Lcssor’s owncrship 

intcicst and rcccives ;I bonn fide written offer fror~i 3 third p r t y  for the  purchase of such 

ownel-ship ititcrest, k s s o r  shall offcr the LRsscc the right to purchase the owncrship inlercst oii 

the same krms as offcrcd by the third party. 

The language in  17(d) also lends support to thc Court’s finding that a bona fide writlen 

oFfcr is necessary to trigger dcl-.eiidant’s right of first refusal. Paragraph 17(d) provides that “The 

Lesscc shall not bc entitled lo exercise its right of h s t  rcfusal t o  accept a writtcri bona fide offer 

to purchase the Lessor’s ownership intci-est if  the Txssee is in del‘ault . . . .” There is no nienlion 

here of a right of fii-sl re1‘id slemming from any circumstance other than one presenling a bona 

fide written offcr. T h e  is also no referencc to ;I right of firs1 refusal in the evcnt the Lxssor’s 

interesl is transfen-cd or sold i n  nianncr not identified i n  17(b). Thus, dcfcndant’s contcntion that 

17( h) creates additionnl circuiiistanccs under which defendant’s I-ight of first I-efusal is triggered 

‘ P:iragi-aph 17(h)(ii) is 1101 implicated hy the parties or the facts i11idc1- this ciisc. 
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is unsupportcd by thc cxpr-css languagc of thc paragraphs 17(a), (b) or (d). 

The Court observes that paragraph 17(e) places limitations on the I,es.ror’.c ability to sell 

or- transfer the ownership interests in the premiscs. IJndcr p;ir:tgraph 17(c), thc Tcssor is 

pi-ohibilecl from selling or tr;insfcn-ing the Lcssor’s owncrsliip intcrest to any person or enlity 

other than (1) pursuant to “17(b) above”, i.e., (a) lo  an entily solely owned or controlled by 

Tcssor or immediate Liinily of Lcssor 117(h)(i)], (I?) the Imsor’s immcdiate Family as a result of 

I-cssor-’~ death or incompetency [17(b)(iii)], or (2) pursuant to a bona fide written olfel-. 

TTowever, hei-e is no concomitant language i n  p:tr:igrapIi I7(c) indicating that :I sale or transfer o f  

Lessor’s ownership intcrcst in a rnanncr othcr than those specified i n  17(b) or by ;I bona fide 

writtcn offer shall rcsult i n  defeiidani’s right of first rerusal. Thus, when read in conjunction with 

pai-ag~-aphs 17(a) i.mci (b), IJiiriigriilJh 17(e) simply provides tha t  thc Lessor  nay o n l y  transfer or 

sell tlic ownci-ship inlci-ests in ;1 manner clescribed i n  17(b) or pursuanl lo a bona fide written 

offer, and, in the event ihe Lessor desires to sell or i r a d e l -  the ownership inleresls and receives a 

bona fidc offcr-, dcfcndant may purchiisc such intcrcsts, cxccpt :is to thosc salcs or transfcrs to an 

cntily solely owned 01- conti-olled by Lessor or iiiimecliate family of Lessor [17(b)(i)], (b) the 

Lessor’s iml~~eclii~te I‘amily ;IS a result or Lessor’s death 01’ incompetency [ 17(b)(iii)]. Again, 

dcfcndant’s right of first rcfusal is dcpcndcnt lipon the cxistcncc of a bona fidc written offcr, and 

any viol;ition hy the Lessor o r  plaintiff of pi~~-ilgl+ilph 17(c) raiscs, instead, a possibility of a brcach 

of sublcxe claim. 

I n  this latter rcgarcl, plaintiff‘ argues that the premises are “slill controlled by members of 

the Calania family” (Nill-cione Affidavit, y[4[15-16), i n  t h a t  “two thirds of thc mcrnbcrship intcrcsts 

:ire nwncd directly hy thc d;uightcrs o f  Frank Catania” (Nardone, Reply Affidavit 1[16). 
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Furthennol-c, according to Nardone’s affidavit, Nar-done states that “Upon my death, unless 1 

wci-c to exercise a power o f  appointmcnl, the ‘Trust’s intercst in Triesle will be dislributed in 

equal shares to Lynn and Cliiudia Catania.” As such, it :ippears that Nardonc, who is not an 

immcdiatc rnembcr of the Catania family,  controls one third of the meinbcrship interests of  the 

prcrnises. Thei-efoic, sincc i l  is undisputed rhat  the Iatcsl transfet- was mildc in the :ibsencc o f  ;1 

hona fidc writtcn offer., iind plaintiff failed to establish that the transfer of the ownership intercst 

was made to a n  entity “solcfy  owned or controlled by the immediatc family rneinber of thc 

Lessor” as rcqiiircd hy thc sublcase, there is an issuc o f  fact as to w h d i c r  plaintiir breached the 

transfcr liiriitations set forth i n  paragraph 17(c) of 1hc sublease (emphasis added). 

‘Thci.cfoi-c, eveii :issuming that the IransTei- of owilcixhip intcrest in Old Glory from 

plaintiff to the  lrust to thc henel-it or  “ lone  constituted a trsnsfer of ownership o u t  of the 

control of F. Cnt;inia’s immcdiale family in  violation of the paragraph 17(e) of the sublcase, 

defcndant’s right of first refusal is not triggered by ;my such violation. 

Defendant maintains that it wiis its intention t1i:it “ i f  the [p]rernises were tl-ansfelred by 

13mk Cat:iniii to enlitics othcr h n  thosc solely wilhin [he cnntt-ol of his immediate family, or 

pursuant to other herein ii-relevant provisions of p;iragriiph 17, lhen Ark [ d c f ~ ~ h t ]  would have 

the right to cxel-cise ils l-ighl of first rerus:iI.” Dcfe1id:int’s intent, which is aptly and cloqucnlly 

articulated i n  opposition to (tic motion, is no(, however, slatcd in or idlccted by the plain tcims 

of tlic sublc;ise, Chitral-y to derendant’s contention, careful analysis of paragraph I7 does not 

yield ii finding that whcn an interest in the pi-emises is trrmsferred to an individual oulsidc the 

i rnmcdiate f‘arnily of 1;. r:itaiiia, or 

immedinte family rne~-nbcr triggcrs 

to :in cntity not solcly owned or con~rolled by F. C:il;inia’s 

dcfendmt’s right of first refusal, l hus ,  that  the salc or 
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transfcr was to an individual outside the immediate family of Ixssor docs not trigger defendant’s 

right of first icfiisal where there was no bona fide written offer to purchasc thc ownership interest 

in thc first instance. Furthermore, defend;lnt’s rcli:incc on paragraph 17(b) for the proposition 

that such p;ir;igmph dcscrihcs typcs of trmsfcrs that  would trigger the righi of first refusal othcr- 

than those dcscrihcd i n  pragraph 17(a), and does 1101 set l‘orth exceptions to thc transfers 

identified i n  pr;igrapti (a) is incongruous with the tcrnis of 17(a) and (b), and thus, without 

merit . 

I lxcd  011 tlic above, plaintiff’s motion for (1) summary judgment on its dcclaratory 

judgmcnt cniisc of action is denied; (2) monetary judgment for defendant’s use and occupancy is 

denied, ;IS I-endered moot hy  order and stipulation dated February 24, 2004, and (3) summary 

.j u dgrncn t cIi s ti1 i ssi n g clcfcn dan t ’ s COLI t i  tcrc I ai 111 s and affi imi ati ve de r e n d )  is granted as IO 

defendxit’s (a) fir-st affirmative defense alleging that thc complaint fails to state a caiisc of action, 

(13) fifth affirrn:itivc defense allcging breach of paragraph 17 [right of first rcfusal] of thc 

s 11 b 1 case , (c) n i tit h aft? r ni nti vc dc fe n se and t ti i rd c 011 n tcrc I ai In :i I 1 cgi n g pl ai n ti ff ’ s 31 1 egcd I~rcnc h 

of the rcncwal option provision of the suI7leiisc, (d) tenth uffirrnativc dcfcnsc atid fourth 

Dcfcndant’s remaining aI‘l‘irinalive defenses and counterclaims are alleged as l‘ollows: 
second affirmative dcfcnsc that plaintiff’s clairns ai-c bar-rcd by thc doctrine of unjust enrichmcnt, 
thii-d affii-niative defense that derendant conducted itsclf in a comniei-cially reasonable nianncr, 
foul-th afTirmative defense that plaintiff’s claims are ban-ed by the doctrine of unclean hands, 
waivcr, cstoppel, and ratification; sixth affirniativc dcfcnsc that  dcfcndant’s notice of intcnt to 
exercise its tmcw:il option should be excused based on principles o f  equity; sevenih afl‘iimative 
cie feiise ir nd fi rst co  tin lei-c I ai in for dec I m t  oi-y j iidgmen I dec I a1.i ng plaint i f f  to honor dcfcndan t ’ s 
cxcrcisc of its i.cncw:il option and comply with plainti W s  obligations iinder the sublease and 
rn odi fi c at i (>ti qycc riic t i  t ; c i g ti t li a f fi 1-111 at i ve deie n se a ti d seco 11 d COLI n t erc 1 ai m for spec i fi c 
perfol-mance with 1-espect to defedant’s I-cncwal option; and twelfth breach of sublease aiid 
modificnlion agrccincnt stcrnming from the transfcr of owncrship interest to persons who are not 
part of the immedi;ite Liinily of 1’. Catania. 
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counterclaim for ;I dcclai-atory judgment declaring that  defcndant has the right to exercisc thc 

right of first rcrllsal and that plaintiff must transfer plaintirf's owncrship intcrest to  dcfendant, 

and (e) cleventh affiriiiative dcfensc and fift.1) couiitcrclaim for specific pcrfomaiicc conce~ning 

defcndant's right of hi-st refusnl scclcing a transrer of ownership intcrest to defcndant."' 

'fhis constilut.cs the decision rind order of the court 

Dated: May 25, 2004 

Hon. Carol R. Edmead, J.S.C. 

JUN - 3 2W 

The p ~ l i c s '  motion p;ipcrs a1.c silcnt as t o  cicfendant's sccond, third, and fourth 10 

affi rmiiti ve dclnses ,  

31 

[* 32 ]


