
Sarasota, Inc. v Kurzman & Eisneberg, LLP
2004 NY Slip Op 30301(U)

December 30, 2004
Supreme Court, New York County

Docket Number: 0116339/2002
Judge: Marilyn Shafer

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Jus tic8 

01 16339/2002 
SARASOTA, INC, 

KIJIUMAN 6L EISENRERG, LLP 
VS 

SEQ 2 

DISMISS ACTION 

The following papers, numbered 1 t -  

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

were read on this motion to/for 

PAPERS NUMBERED 

I 

Notice of Motion/ Order to Show Cause - Affidavlts - Exhibits ... 

Answering Affidavits - Exhibits 

Replying Affidavlts 

Cross-Motion: W’Yes n No 
-d 

k 
Upon the foregoing papers, it is 

\I 
Dated: 

ordered that this motion ‘\flvA 

@+%7 

J. S. C. 
Check one: 1 I FINAL DISPOSITION L f h  dl -FIN A L D IS PO S IT1 . 0 N . . - - -. . 

Check if appropriate: n DONOTPO T 
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SUPKEME COUli'I' OF THE STATE OF NEW YOKK 
COUNTY OF NEW YORK - TAS PART 36 . . . . . . . . . . . . . . . . . . . . . .  

SARASOTA, INC., :is succcssorhssignee ol'F.D.l.C., 
rcccivcr of GOLDOME SAVINGS BANK, 

) 
) 
j 
1 

1 

1 
) 

t) I ai n t i ff, 

V. ) lndex N o .  116339/2002 

KUKZMAN & ETSNEBERG, LLP., TI !OMAS 13. 
DECEA, ESQ., PHILlPS, LY'L'LE, HlTC'HCOCK, 
BLAINE & HUBER, ESQS., COOPER, LIEROWITZ, 
!<OYSTER & WRIGHT, ESQS., and KI,EIN, O'BRIEN 

) 
) 

cYr TRACHrI'MAN, ESQS., 1 
) 

) 
Defendant. 

- - - - - f_______- - - - -__ - -  

MAIII1,YN SHAFEII,J.: 

Dercndants Kurzman & Eisen berg, LLP. (Kurzwan) and Thomas H .  Ilccca, Esq. 

(Ilccca) iiiove, pursuant to CPLR 32 11, lor an orderdismissing, as against them, p l a i n t i f f s  amcndcd 

supplemental verified cornplaint. Plaintil'C cross-moves, pursuant to C I I K  3025 (c), to serve an 

~iiriended supplcmcntal veril'ied complaint. 

This is ;in action to recover chinages arising from alleged atiorney malpracticc in 

coli riecl ion w i t h rcprcsent a ti 011 or plaintiff i t i  x i  11 ndc rl y i n g mat ler. 

Plaintiff is an assigriee or ;i iiok (the Notc) issued i n  conneclion with a loan from 

Goldotnc SiIvillgs Bank to a ccrtajri Shashi Shah and Nishi Shah. On July 31, 1986, in  exchangc for 

thc Notc, Golciome Savings Bank issued the loan in  h e  amount of $58,500.00 lo  the Shahs for thc 

piir~hasc o f  ;i cooperative apartment. According to the Note, in  the event of dcfiiult, a noteholder 

lias a right l o  accelcrate the debt. The Note also providcs that, 
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addition to thc protection given to the Note Holdcr under the 
Nok,  a Loan Security Agreement affecting the shares of cooperative 
corpor:ition stock and proprictwy lease evidencing my ownership of 
the cooperative iIpilrt1nent dcsci-i bed above protcct tlie Note Holdcr 
I'rom possible losses which might result if I do no[ keep promises 
which I niske in this Note. 

The Shahs defirulted on the Note on Ju ly  I ,  1990. 

On Septemhcr 1, 1093, the Fecleral Deposit Jnsuraiice Corporation, as receiver of 

Goldomc Savings Bank, rct;iincd Phillips, Lytle, Hi tchcock, Ulaine & Huhcr and filed n notice oC 

iiiotion fc)r suriiniary judgmcnt i n  lieu of complaint on the Note ilgainst thc Shahs. The Shahs 

deLtul tcd, and, on Novernbcr 17, 1993, the court granted plaintiff's motion for surnrnary judgmenl 

i n  lieu ol.coinplaint 011 dehult against the Shahs, arid severed, and rcfcrred to a referee to hear and 

rcport on the issuc of attorneys' fees. Sarasotn Tnc. v Shah, S ~ i p  (3, NY County, November 17, 

1993, C;amiiicrriiaii, J . ,  Index No. I23492/93. Subseq~icntly, plniiitil'f waived its clai tri for attcorrieys' 

On March 2, 1995, plaintil'f, ;IS assignee oP the Note, initially retained defendant 

Klein, O'Urien & Trachtman, and 1hen rctaincd clefendant Coopcr, I,cbowitz, Koysler & Wright 

(C100per) ;IS counscl i i 1  connection with the urlderlying action. Accoi-ding to plaintiff, on Ju ly  24, 

1996, moving defenclant Dcccn, on behalf olCoopcr, scnt a letler to plaintiff stating that Cooper had 

laken stcps to attach the Shahs' wages. 

Subsequenlly, Decca lcft Cooper for KLirzman and plaintifl' relained Kurzman as a 

new counsel. On Deccmhei. 3 I ,  1996, :I consent to change attorneys was cxccuted arid Kurzrilaii 

replaccd C o o p  ns CoLinscl in this action. On FebrLiary 1 1, 1997, Kiirzm;in notified plaintiff [hat i l  

discovered, iipon the rcview o f  the Cile, that the firin1 judgment had nol bccn entered and stated thal, 

"at this time we must enter final judgment with the clerk, prior to proceeding with the bank 
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execution.” C h  J ~ i e  16, 1007, Dccca as an employee o l  Kurzman, sent a lcttcr lo plainlin‘ sti1Iirig 

that “[ljhis letter confirins that our application for judgment has been marked fully submitted by the 

Court uid 1h:il we are awiiitiiig the entry of thc judgment.” The moving defendants concede lhat this 

letter was erroneous. 

On Janunry 1 I ,  1999, plainiiKwrit a letter to Kurzman slating that, “pw-mint to oiir 

convci’sation i t  is ~ n y  undcrstancling that your f i rm will d o  whalever is neccssnry to  oblaiii II 

~judgmenl i n  this riintter since y o u r  paralegal I‘liilecl to subnii t the fi t id .judgment.” On March 4, 

1999, p l i t i n l i  I‘l‘senl anotlier Jettcr to Kurzman stating that, “ [ n l s  wc have not been inforrncd tha l  the 

irbove f i les  have bccii reduced to judgment, [plaintiff1 is rcqiiesting thal you plcasc close the 

iihovenientioned files and forward them to Brian Rattncr of Kattner 6L Associates.. , ,” However, it 

appears that no conscnt to change attorneys was executed following this lcttcr. and that the files 

were iiot I‘orwardcd. 

None o f  [he del‘enclants cntcrcdjudgrnent against the Shahs in the underlying action. 

On Dcccmber 13, 2001, plaintiff commcnced its Pirst aclion for legal malpractice. In the meantime, 

by its new couriscl, plnintift‘cviiiiiieiiced efforts to scciire judgmenl in the undcrlying action against 

the Slidis. On Ju ly  22, 2002, plaintill ctiscontiiiucd its f irst iiia1pr;iclice action atid commenced tlic 

preseiil actioii. 011 Novcrnbcr 26, 2002, plaiiitift‘, by its new counsel, obtairicd judgmrnl i l l  thc 

unclerlying nctioii against the Shahs in the arnount of$ l  15,718.47. 

According to plaintill, as a result ofdefcndants’ failure lo obtain judgment, plainlifl  

lost an opporlunity to collect thc :imount due 011 the Notc from 1he Shahs. 

Plaintiff initially served a veritlcd complaint containing four causes of action. ‘l’lit: 

first cause of action asscrtcd ;I claim of lcgal tnalpractice against all dcfcndants. The scconcl caiise 

of action asserted a claim of hreach of contract against all defendants. The third cause of action 
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asserted ;I claiiii of fraud against dcfcndants Cooper arid Decea. The fourth cause o f  action asscrtcd 

;i clniin of fruud against dcfenc1:ints Kurziiian and  Dcccn. The complnint also soLight punilivc 

clnrllages. 

In February 2003, nioving defendank served ;I pre-answer motion lo dismiss 

plaintiff's complaint. By order dated Scptcmbcr 22, 2003, this Court grantcd said motion i n  part, 

dismissing the second c;iuse of action and the claim for punitive di1111ilges. l'hereafter, iiioving 

clcfcndants scrverl a veriiied aiiswcr. 

I n  Novcmber 2003, plaintiff scrvcd a supplcmcntal vcrificd complain1 which added 

h e e  c;ii~ses of action. 'The cause of action del1ol~li1iilled as the fifth asserted a claim of legal 

nialpracticc qpiwt dcfcndants Kurziiian and Dccca. The cause of action denominated as h e  sixth 

asserted :I claim for breach of contract against ciefeiidants K u r z n m  arid Decea. The C ~ U S C  of action 

denominaled as the seventh asserted ;I claim o f  fraud against defeiidiints Kurzman m l  Decea. 

Thereafter, nioving dcfcndaiit scrvcd :I verificd answer to said complaint. 

In  mid Deccmher 2003, without leave of thc coiirt, plaintilf served ai1 ainended 

suppleiiienhl verified coinplaint which added mother ciiiise of action denominated as eighth. This 

last c;ii~se of action asserts a claim againsl Decea Tor violation of Judiciary Law 5 487 iind asks for 

t re ble dn riiages . 

Lleleiidants iiiove to dismiss the amended supplemental coinplaint on the ground t h t  

plaititiff did n o t  obtain leave of thc court to scrvc said complaint. 

Plaintiff now ci-oss-moves for leave to serve said cornplaint. 

rlefcndants also move to dismiss h e  sixth and eighth c;iiises of action because they 

LiiI IO stale i I  cause 01' action. 

Defenclants arguc that thc sixth cause of action for lwxicli of contract is duplicative 
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of the Icgal i-nalpractice claim. 

111 order to stale a claim for brc:ich of coritract against a lormer attorney, the client 

must nllcgc a prornise o l  ;I particular result. A claim resting merely on allegations ol breach ol 

proressiori:il standards is duplicative of a clnirn for malpraclice. IMO Indus., Inc. v Anderson Kil l  

CSL Olick, P.C., 267 AD2d I O  ( I ” I k p t  1999). Thus, the court previously dismissed defendants’ 

second cxisc of action because i t  wils based on plaintiff‘s claim that defendrints agrccd that it would 

liike all steps legally propcr. to protect rind ndvancc plaintill’s inlerest in  coniiection will1 the 

litigation. This does iiot constilute ;I promise of ;I particiilar rcsult arid is rnerely duplicative of the 

Ilia I p riic t i ce c I ;I i 111. 

Plaintiff now alleges, in  the sixth c:iuse o l  aclion, that moving defendants agreed to 

entcr.jiidgmcnt at no cost io pliiiriiifk This constitutes ;i promise o l  ;I particular result. As such, 

i t  alleges ;I vulid breach o f  contract action. 

Turning lo the eighth cause o l  action, the court notcs that Judiciary Law 5 487 

pi-ovidcs tha t  an attorney who is guilty o l  any deceit or collusion, or  consents to any deceit or 

collusioii, will1 intent to deceive the courl or any party, forfeits to thc party irijurcd trcblc damagcs, 

to bc rccovcrcd iri a civil action. Schindlcr v Tssler & S c l i r a ~ e ,  Y.C., 262 AD2d 226 (1’‘ Depl 1999). 

‘I’he stalutc applics only to  wrongful conduct by ari attonley in  ;I suit aclually pending. Henry v 

13renner, 271 AD2d 647 (2d Depl 2000). 

This court already found in its order of September 22, 2003, that plaintifls alleged 

a v d i c i  h i i d  action against moving defendants. Sincc the allcgcd acts that constitute thc fraud wcrc 

cilrried out with respect to thc iindcrlying action, plaintiffs have alleged a valid claim under Judiciary 

Law 5 4x7. 

Defendants arguc that trcblc datnagcs under the statute is warranted only whcrc the 
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clefendant attorney has engaged in a chroriic, extended pntlern ol' legal delinquency. Schi ntllcr., 

s 11 p1.x 

I-lowcvci-, whether [he allcgcd fraud was so pervasive is ;I question of fact hcst lcft for trial. 

'I'he court now turns to the cross motion io amend the cornplaint. 

Amendmenl ofa pleiditlg shoiild ordinarily hc frcely grarited as long as the proposed 

ciiiise of x t ion  is riot lackiiig i n  merii. Sharon Ava & Co., v Olynipic Tower Assoc. , 259 ATl2cI 

3 1 S ( 1  " Tlept 1999). The standard for dctermining merit on such a riiotiori is not the sa~iie as the 

sti11lcl~11-d~ applied on a motion to dismiss or a motion for suiiimary juclgineiil. Hawkins v Genesee 

Place C.'orp., 139 AD2d 433 ( 1  '' Dcpt 1988). 

"The analysis eslablishcd by this court i n  East Asiatic Co. v Corash (34 AD2d 432, 

436 [ 1" Depl 19701) bcgiris with a two-pronged tcst. First, the propoilent must allege 1egiIlly 

suf't'icieiit Licls Lo establish a prima facic caiisc of action or defense in the proposed arnerided 

pleading. l r  [lie facts allcgcd arc incongruent with the legal theory relied on by the proponent the 

proposed amendment mist  fail as a rnattcr of law. (Goldstein v Urornii Caclillac Olclsmobile Corp., 

90 Ai12ci 5 12, 5 14 [ 1"' Dcpt 19821; Sharapata v Town of Islip, S2 AD2d 350, 362 [2d Deli1 19811, 

qf]''d S h  NY2d 332 [ 1081 3 , )  The next step is loor the nisi prius cour-t to test the pleuding's tncriL. 'The 

incril of :i proposed amended pleading niitst be susiained, howcvcr, unlcss the allcgcd i nsufficicncy 

or lack of mcri t is clear illld free horn doubt (Enst Asiatic Co. v Corash, supra). The party opposing 

h e  molion t o  ariicrid, therefore, must overcome ;I presumption of validity o f  favor of the moving 

party, niirl deiiionsirare ha1 the FXLS alleged and relicd iipon in  thc rnoving papcrs a r c  obviously not  

reliuble o r  are insul'l'icicnt. ( H r w i n a n  v City ofNcw York, '39 AD2d 445,446 [l" Dept. 1'3841.) This 

clues not menn, howcver, that thosc facts need to be proven at this stage. (h, Hawkins v Genesee 

1'I;icc Cot-p., supra, at 434; Siegel, Practice Commentaries, McKinney's Cons Laws of N Y ,  Book 
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docs not nicaii, however, that those f x t s  need to bc provcn at this stage. (See, Hnwkins v Gcncscc 

Place Gorp,, supra, at 434; Sicgel, Practice Commentaries, McKiniicy's Cons Laws of NY,  Book 7J3 

C'P1,R 3025:  1 1, at 482.)" Iltmiels v Ilmpirc-Orr, Inc., 15 1 AD2d 370, 371 (,1" k p t .  1989). 

IHere lbr the reiiso~is givcn above and those referrcd to in tlic court's prior order of 

Sepkr-nber 22, 2003, plaintiff have sullicienlly pleadcd thc causcs of action and, moving dcfcnclants 

have not shown that the fiicts alleged ai-c nhvinuxly not reliable. 

For the foregoing reasons, it is; 

(.)KI)Kl?EI) that del'endants' rnotion to dismiss llie amciided coinplaint is denied; and 

i t  is lirrtlier. 

0IIL)EKEL) h a t  leavc to ainend the cornplaint is grantcd; and il is hrtlicr 

ORDERED that thc amended cornplaint is deemed served; aiid it is further 

ORDI'REL) that moving dcfcndants have 20 days from the service ofthis order with 
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