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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 47

NNA RELSTAURANT MANAGEMENT LLC
Index No. 602568/02

Plaintiff,
DECISION AND ORDER

-against-
. TKRE KSHAGHIAN and MAHROKH ESHACGHIAN
Nelendants,
~arnd-
NOLITA OASIS, INC.

ITntervenor-NDefendant

PAULA J. OMANSKY, J.:

In this action tor a "Yellowstone Tnjunction” and rclated
relief, defendant Mahrokh Eshaghian ag executrix for the estate of
the lTate defendant E. Tke Eshaghian and on behalf of the estate
(the "IEshaghian Defendants") move for an order declaring that
intervenor delfendant Nolita Qasis, Inc. ("Nolita") rescinded the
asset purchase agrecment daled July 10, 2002. Tn addition, the
Eshaghian Defendants move to dismiss Nolita's first and sccond
cross claims for tortiousg interference with contract on the ground
that Nolita rescinded the asset purchase agreement between ltself
and plaintiff NNA Restaurant Management LLC.

The Eshaghian Defendants also move to vacatce the YollowsLone
injunction previously granted and for an order directing plaintiff
to pay lmmediately all basic rent and additonal renl arrears due 1in

the sum of $7/8,126.98 for the subject premiscs from January 1, 2003

Mahrokh Fghaghlan's co-executrix ig Tanaz Dshaghian
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through June 1, 2004 as sel forth on Exhibit 1 annexed hercto and
all current rent and additional rent paid when due. The Eshaghian
Delandants also move for an order directing plaintiff to pay legal
fecs to date, with interest, in Lhe amount of 5%9,072.75 pursuant
to section 22 of the lease between plaintiflf and the Eshaghian
Delendants.

Nolita crogs-moves, pursuant to 22 NYCRR 202.12(e) for an
srder vacating the Note of Issue and Certificate of Readiness filed
on June 1, 2004 and for a further order requiring the Eshaghlan
Defendants Lo properly respond to Nolita's second notilce for
discovery and ingpection, and appear, along with the other parties
berein, for the taking of depositions and for such and other
further relief

FACTS

The facts have been stated 1in numerous prior  orders.
Plaintiff 1s the current assignee of a commercial lease to
restaurant premises located at 98 Kennare Street, which has bheen
vacant [or almosl Lwo ycareg since the plaintiff ccascd Lo operate
a4 restaurant on the premiscs. 1In July 2002, plaintiff as sellor,
excocuted a contract of sale with Nolita, as buyer for plaintiff's
restaunrant business located at the subject premiscs, Plaintiff
duly requested the Eshaghian Defendants' permission to assign the
lease to Nolita. The Egshaghian Defendants denied permigsgion in a
lelter datoed August 2, 2002, based on lack of informalion ahout the
proposed agssianee, Nolita. The parties dispute whelher the

Eshaghian Defendants rcasonably withheld permission to assign the
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lecase in order to interflere with plaintiff's contracl of sale.

The kshaghian Defendants maintain Lhat as of April 26, 2002,
(2% months prior Lo signing the Asset Purchase Agreement),
plaintiff failed to make rent and additonal rent payments between
January 1, 2001 and April 30, 2002. Furthermore, Lhe Fshaghian
Defendants states that the premises were not being utilized as a
restauranl and, in fact, Lhe premises had been for all intents and
purposcs left vacant, attracting vagrants and vandals.

No evidence had been presented Lo the court that the premises
have beoen vandalized or damaged by plaintiffl's alleged absence from
the site.

The Eshaghian Defendants now allege that Nolita rescinded its
Asset Purchase Agrecment with plainliff by serving a second amended
answer and cross-claims in response to plaintiff's second amended
complaint dated March 18, 2004. The Eshaghian Defendants argue
that the demand to reduce the purchase price constitulLcs a
rescigslion of the agrocment .

Nolita acknowledges that plaintiff was required Lo pay the
base rent and additional rent promptly on the first day of each
month in advance and without demand by the Eshaghian Defendants.
Iln addition, plaintiff was to ensure the premises remain occupicd
al all Utimes 1in  accordance with the leage, use the lease
exclusively as a rostaurant, pay all utility charges incurred by
plaintiff and maintain in [ull force and effecl proper insurance.

Nolita denics claims thalt 1t 1s seeking to rescind the

agreement to purchase the plaintiff rcestaurant, characterizing the
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Eshaghian defendants allegations as “ludicrous.” Nolita also
states that 1L did not reject the seltlement offer and that 1L was
fully involved with megoliations. However, Nolita maintains that
plaintiff made ftalse representations and that 1if the [ormer had
krniown of Lhe falsity of the lalter's statemonts, the [ormer would
not have entered into the Assel Purchase Agreement at the price seb
farth Lherein.

AL the beginning of July 2003, plaintiff and the FRshaghian
Delfendants were in the process of negolialing a setllewent pursuant

to which plainliff would pay the FEshaghlan Defendants the sum of

5125,000.00 plus additional sums in return for defendants' giving

their conscent . Nolita claims that it did not reccive a copy of
thig proposed scttlement agreement until August 16, 2003, The

parties Lhen cngaged in further discussions and drew up an updated

assignment and asgumption agrceement rellecting various changes.

Copicg of the proposed updated assignment/assumption were
Lranamitted to all parties in this litigation. According Lo
Nolita, 1t was willing to proceed wilh the closing and accepted the
proposed assignment/assumptlion.

Nollta maintains that the Eshaghian Defendants decided not to
cnter into a new agreement and the propogsed assignment/assumption
adreement remains unsigned.

On June 16, 2004 plaintiflf returned Lhe £$30,000 1initial
deposit, roguired by the Assel Purchase Agreoement, to Nolita.
According to plaintiff's counsel, the security was returned becauge

Nolite materially breached the contract by demanding a reduction in




the purchase price of the subject-lease as a precondition for
closing. Nolita allegedly negoliated and depositced the 530,000
check. blaintiff maintains that this is further evidence that
Nolita had no intention of abiding by the terms of the Assct
Purchase Ngreemcnt .
DISCUSSTON
Contrary Lo the Eshaghian Defendants' argument the Filrst

Department's decision i 331 East 1l4th St. LLC v 331 Tast Corp.

(293 AD2d 261 [1st Dept], lv denied 98 NY»d 727, roarg denied 29

NYZA 532 [2002]), which dismissed plaintLiff's action for specific
performance, is nolL applicable to 1nstance action. The plaintifl

in 331 FRast 14th Slreel had previousl commenced an action to
I

reform or "rowrite' Lhe contract in ovder to reduce the contract
price. The prior reformation claim was denied on the ground that
the proper remedy wag rescilsslion or damages (ibid.) . The First
Department held that plaintiff could not commence a second action
for gpecific performance because
[tlhe prior reformation action which was bagcd on the
premise that the contract as written should not be
enforced because it did not conform Lo the parties'
actual agrecment, was a disallirmance of the contract as
written and inconsistent with a c<¢laim for specific
performance thereot

(id. ar 361 362). Also, the First Department held that Lhe

plaintiff in 331 kast 14th Street had obtained an advantage by the

delay, finding that reformation could not be used as a
renegotiation tactic.

Hoeve, plaintitf commenced the action sceeking a declaration
that the Eshaghian Defendants were unreasonably withholding theilr

5




e .

conscnt Lo Lhe assignment of the lease and for a judgment dirccting
the defendants give their consent. Nolita joined the action and
made an additonal cross-claim against the Eshaghian Defendants for
damages. Nolilta then attempted to amend its answer to assert t.he
claim for reduction of purchase price on the basis ol fraud.

The courl correctly held that plaintiff's alleged fallure to
perform all the terms of contract did not constitule a fraud. The
proposced amendment was rejected by the court which held thal

Nolita does not allcge, and the record does not support
o claim, that plaintiff owed Nolita a duty which 1is
separate and apart from the dutics outlined in the Asset
Purchase NAgreement (Krantz v Chateau Stores of Canada.
Lid., 24%6 ADZ2d 186, 187 [lst Depl 1998[). Nolita has not
stated any fact which, 1L proven, would show that
acceptance of the premises, even if it sLill contalned
the alleged violations, would cause Nolita economic harm,
diminish its proposed leaschold, or prevent 1t from
operating a regtaurant at the sile. Nolitae also does not
state that it has expended any funds Lo cure any delault
(see, MTI/The Image Croup, Inc. v Fox Studigs Tast, Inc ,
262 AD2d 20, 22 [l=st DepL 1999]1).

(order February %, 2004 at 15).

Thig court also rejects the Eshaghian Defendants' argument
that Nolita's proposed amendmernt actually is 2 repudiation of the
Nzset Purchase Agreement or constitutes a cause of action for

resclission (of ., G.G.F Properties, LLC v _VYu MI Hong, 284 AD2d 427

[2d dept 20017) . Unlike the plaintiff in 331 Tast 14th Strecet

(

supra, 293 AD?d, at 361), Nolita was nol disavowing the terms of

the Assct Purchase Agreement or seeking Lo cancel 1t. Insbcad,
Nolita was &aclually Lrying to uphold the termg of the Assct
Purchase Agreement . Az Lhis court has previously held, Nolita's

proposed  amendment was actually a breach of contract claim since
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Nolita alleged that the delay, coupled with plaintiff's alleged
failure to remove the lease violation, harmed Nolita by diminishing
the value of the leasehold. However, tho court proporly found that
the propogcd amended claim had no merit gince the underlying Assct
Purchase Agreement did not provide Nolita with a monetary damage
claim for plaintiff's alleged [ailure to cure leasc violalions
{gece, ovder February %, 2004 at, 15).

Even 1f thig court had granted leave Lo amend to Nolita, any
incongislency in the amcended plcadings would not have been falal

(gce, Cohn v Lionel Corp., 21 NY2d 559, %62 [1968]). New York law

permits parties to demand alternative rclicf in the same action
(CPLR 3017) and permits parties to statce claims and defenscs 1in
that samc action "regardless of consistency” (CPLR 3014) .

The present record also does not contain sulficient proof
which would roquire this court to find ag, a matter of law, that
Nolita breached Lhe Asset Purchasce Agreement by demanding a
reduction in purchase price and by accepting a return of initial
deposit check, On the contrary, plaintiff decided to roturn
Nolita' check prior Lo a demand from Nolita.

Plaintif{'s recent c«laim that Nolita breached the Assel
Purchasce Agreement is nol supported by the prescnted facts. There
15 no evidence presently before the court which proves that Nolita
migrepresented 1ts financial position and was unable to satisfy its
part ol the bargain when the Eshaghian Detendants initially refused

the asslignment @f., Farahzad v Monometricg, 119 AD2d 721, 724 [2d

Dept 1286]) . In fact, the gravamen of Lhe action is thal plaintiff
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was unable to assign Lhe underlying lease agreement toO Nolita due
Lo the Eshaghian Delendants' refusal. This court has previously
denied summary judgment on the main action beccause the record did
not contain, and still does not contain, any evidence which either
conclusively supports or refutes the Eshaghian Defendants' clalim
that Nolita is nol. an appropriate tenant or lacks Lho proper
financial resources Lo perform under the leasc.

That Nolita allegedly demanded a lower purchase pricc afteor
monlhs of delay does not, by itself, constitute a hrecach given the
tact thal plaintiff has not yet becn able to obtain the required
consent from Lhe Eshaghian Defendants. Nolita's purporled
objeclion to a later settlement offer, coven 1f true, does not
provide a basis for this court to conclude Lhat Nolita should be
harred now from enforcing the terms of the Assch Purchase
Agreement. . In order to encourage resolution of claims, New York
law provides Lhat cvidence of compromise offcrs arc irnadmissable
and may not be used Lo prove liability, the invalidity of clalms.

or the amount of damages (CPLR 45%47; sec, CIGNA Corp. v Tidncoln

Natl. Corp. , & NAD3d 298, 304 [lst DepL 2004]). Accordingly,

Nolita cannot be penalized because 1t unsuccessfully tried Lo
seltle the dispute.

The branch of the Eshaghian Defendants's motion to vacate the
VellowsLone injunction is denied. Although it appears that Lhe
partics are no longer negotiating a transfer of the lease and
apparently have chosen to continue litigating solely on the issue

of moneltary damages, plaintiff has not stated an intention to
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terminate ils underlying lease with the Eshaghian Defendants.
Because plaintifl returned Nolita's deposit and because of Lhc
exislence of cross claims between plaintiff and intervenor, the
posture of this case has changed. Siven  the  lact that
rent/additional rent arrears continue to accumulale, this court
shall requirc that an undertaking in the amount of $30,000 be
posted within 1% daye after the date of this order. If the bond is
not posted by August 4, 2004, proof to be filed with the court and
the parties, the Yellowstone injunction shall be automatlically
dissolved and the Fzhaghian Defendants shall be legally entitled to
Lerminate 1ts leasc in accordance wilh iteg provisions.

That branch of the Hshaghian Defcndants' wotion [or an award
of rent/addilional rent is denied at this juncture. This Court is
unable to delermine wupon the prescnt record, the parties'
contlicling claims Lo monetary damages, including the amount of
basic rent and additonal rent which plaintiff allegedly owez the
FEghaghian Defendants.

Nolita's cross motion to vacate the Note of Tasue and the
Certificale of Recadiness is denied. Whatever additonal discovery
is requlred shall be completed within 60 days of scrvice of a copy
of this order with notice of enlry.

The remaining brancheg of Nolita's cross motion are denied
gince neither side states whether the Eshaghian Delendants have
complicd wilh prior discovery reqguests during the pendency of thesc
applications. Trial date and any remaining discovery issues arve Lo

be delermined at a confercnce to be held on August 6, 2004 at 11:00




T,

Accordingly, 1t 1s

ORDERED that the branches of the Fshaghian Defendants' motion
which smeek declaratory relief, dismissal of Nolita's first and
cecond cross claims, vacatur of the Yellowstone injunction and an
award of renl/additonal rent from plaintiff are denied for Lhe
reasons stalted hercin; and 1t is further

ORDERED thatl to continue the YellowslLone injunction, an
undertaking is [ixed in the sum of $30,000; and it ig further

ORDERED that such undertaking shall be posted within 15 days
of the datce of this order, and plaintiff shall file copies of prool
of service with Lhe court and with the parties. Plaintiftf's
failure to post bond by August 4, 2004 shall result 1in the
automatic dissolution of the Yellowstone injunction and the
Fehaghian Delendants shall be legally entitled to Lerminate 1ls
lease in accordance with ils provisions; and it is further

ORDERED Lhat Nolita's cross motion is denied for the rcasons
stated herein; and it 1s further

ORDERED)  that appropriate discovery shall conlinue, it
necegsary, but must be completed within 60 days of service of a
copy of Lhig corder with notice of entry; and it ifs further

ORDERED that the parties, including Tanaz kshaghian, as the

co-executix of the estate ol E. Tke Eshaghian, are directed to

10
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appear for a conference on August 6, 2004, at 11:00 a.m. at /1

Thomag Street, Room 205, New York, N.Y. to set a trial date and to

cettle all outstanding discovery lssues.

.
DATRD: July (7., 2004 ENTER :
|
I/r'/'"’.v
1/
PAULA J. OMANSKY
J.s.cC

It
.
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