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The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits 

.--I.-- Replying Affidavit 8 

Cross-Motion: I Yes / a N o  
P+ 

Upon the foregoing papers, it is ordered that this motion 
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., n .. . . . ... . . ._ . -. 

I n  thc M a t h  of tlic App1ic:ition of 
GWENDA GATES, 

P c 1 i  t i  o i i  cr, 

-against- 

TINO I I E R N A N D E Z ,  as tlic Chairman of tlic 
N I W  YOlM Cl’l’Y IlOUSlNG AUTTTORTTY, 

Res 13 o lid el it. 
x . . . - -. - 

11011. L w i s  Bart Stone, 5.: 

Bi-ooklyti, New Yoi-lc (tlic “Apnrttiiciit”) wliicli is owned  id opcrntctl by the New Yorlc Cily 

o f  NYC‘I-IA, lo cliallcngc certain policies, proceedings x i d  prncticcs o r  NYC’I-IA, and  lo  compcl 

coiiiiiiciicc a pi-occcding to tcnninnlc her piihlic housing ~ciiaiicy on thrcc groiinds, viz; I ) h i t  
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prnctitioiicrs i i i  ;ill 01 the briinch officcs in tlic I7vc boi-oLizlis i n  the City or New York l h a i  h:iiicile 

Authority victim procccdiiigs,”  id that “[ti]one OF lhe prxtilioiicrs contnctcd rcptortcd C ~ S C S  of 

eviciion procccdiiigs Imuglit qair-1st wliite h i a l e  vicliiiis of doiiicstic violcncc, Ibi- iiicidciiccs 

ol domestic violence, hoivcvcr tlic iiiquii-y yielded iiiiiliiple instiiiiccs wlicir thc tcnni ic ics o f  

minority woiiicii wci-c termiiialed for noli-desirability niid I:,i-cacli ol‘ A~ithori ty  1-il1c.s ;imI 

my lations aficr hnviiig siiI‘I‘crcc1 doiiiesIic violeiicc ;iss;1iilts.” 

‘I’hc Court will Grst addrcss this second coiitciitioii. C‘lcarly, NYC‘IIA cannot iisc I;ICL‘ ;IS 

a basis upon which to malic decisions t o  evict, Tlic courts have tlic obligalioii to consiclei. such :I 

c 1 ai 1.11 cat-elii 1 I y , and to 111 nlcc sc:Iidi i iig i iiq ti i i-y i I 1to ;in ;ipprop r i ;i LC ;i 1 I c y  I i c) ii to I-’ cl i sc 1. i iii i 11 :it i o 11. 

Yct, tlic Cuwt slioiild no1 coiiiilcii;iiicc :~ii iiiipi-opcr illvocation o f  ;i cliiirge of r x c  cliscl,iniiiii~li~)ii 

to prevent o I‘ de I ny tlic cj rdcrl y l m c  t ion ing o r govern 111 cri I 1’ rocccl L I  IXS. T I  I I-cacl i I I:; t 1 le p ire m i  I ; i t  i o i i  

ofC;ntes’ counsel, lliis Court was struck by the eqiiivocal and iinpcrfccl: pliixsiiig ii i id 

prcsciitnlioii o r  the discr-imin;itioii clniiii, cspccially in vic‘iv o f  h c  c;irc a i d  quality of tlic 

1-eiiiaindcr of co tinsel ’s  subnii ssion in this iiinItcr. 

Neither Coiinscl’s stalciiiciit o i i  its fiice nor any othcr iiiatcrial Gates submilled in  siipport 

offcrs statistics as to how iiiniiy prnctitio1iei.s w i -e  actually coiilxtcd i~ncl wlictlicr tlicy 

rcprcscntccl a f-air and statistically nicnningfiil cross scction o I‘evictioii uxes ,  or ~ v l ~ c ~ l i c i ~  the 

pract i t i oiici-s coi I ti i c  ted liaiid Icd c x c s  i i i  prcoj cc ts ivlici-c t I 1  c I-c ivci-c ; i si yi i I? caii I 11 ii iiibci. o 1‘ w 11 i IC 

v i c L i iii s to f do iii cst i c vi o lciice. S i i i i  il ad y, no i 11 fo ixi ;i t i o 11 o i i  t li c rclat i v c i 1.1 cii ibe 1- o 1‘ b I ;IC‘ li or \v li i IC 

tciiaiits has been pixsciitcd, or any iiidicatioii ;IS tu  the relalivc piwV:doncc oI‘11o111cstic violciicc in 

the two gl-otlps. 

Finally, lhc coiiipirisoii iiiadc is 1iiig~iistic.ally a coiiilxirison of apples :ind oi-aiigi‘s, 
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NYCTTA’s action lo teiiniiiate Gates’ tenmcy is progressiiig conforms with the L L P ~ ~ o c c c l ~ ~ r c s  foI 

tlic Tcrniiiiatioii o1‘Tcn:iiicy” ;IS sct Ibi-111 as Exhibit A to ;I stipulalioii ol‘scltleiiicnl in ;I b‘ceicral 

class actio11 agaiiist NYCLIA brouglit by its tenants, wliich sliptilalion w;is ciilercd ;is ;I jiiclgiiienl 

i i i  sucli case by the Uniled Slales District C’ourt for [lie Sotil1ici.n Diskict ol’Ncw Yoik.  & 

Escnlcrn, supra. As a class actioii scttlciiicnt, Escnlci-a binds NYC‘l-lh a l l  preseiit and  r1itiii-e 

11cr- ti-aclis tlie Ibriiis expressly pi-esci-ibcd in  h l i i b i l  13 lo thc orclci~cl sliptilnticon. The Ibriii, 

cliarges in ;iii iippt-opriate iiianner. In this ciisc, h c  spcci f?cd cliargcs wcrc rccitctl to bc: 

cons t i l i i  t ioiially i 11 liriii. 
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Ibllow iincler tlie F;cdcral coiisciit ordcr. No dccisioii ol-tliis Clou1-1 could cliarigc tlic coiisciil 

Ordcr :IS only tlic n class action court lins jurisdiction to do so. Fiirtliei- any oi-del- 

wliicli wo~i ld  require N Y C H A  Lo c h i g e  ils proccdurc would siibJucI: NYC‘I I / \  l o  conllicling 

manchlcs. Accordingly, tliis Court may iiul h i i l l  on NYCHA on tlie procedures tdceii by i t  

ngaiiist Gntcs i l l  this proceeding. ‘I’he only wny to c1i~i11ciigc such proccdLircs, woiild bc Ibi- Gates 

to npply to tlic Fceici-a! Coiirl which issued lhc consent Order Ibr a niodi licatioii ~licrcol-. ‘I’lic 

Cloiirt 1 1 x  considcrccl tlie specilicity 01 the ch;irges ;IS sc l  forlh in h c  N Y  (:l-lA nolicc lo  G ~ t c s .  

No vagiicncss exists; they arc clear and wcll stated. 

tliis C‘oi1i-t 
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iising tlic special proceeding iiiccliaiiisiii, is seeking prohihition, which they cniitciicl is 311 

i m p i q c r  rcnicdy Iicrc. 

C‘PLTC $3001 provides that the “Siiprciiic C‘oiirt niay rciidcr a c1ccli~l-atoi-Y J~ltlgllicnt 
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h i r i i d  eitlicr i i i  tlie record of tlic adniiiiistrative proceeding o r  clctcniiiiiatioii. Allowing such aii 

assci-tion, so tlint rcview may he had uiidcr Ai-ticle 75, O H  wlictlicr sucli csclusio~i \v:is 

permissible iinder [he standnrcls to be applied i n  a11 ntliiiiiiistrative pi-occeding, would rcsult i l l  ;I 

back d~)01- nullilicalioii of~lic: rule reqiiiriiig thc Clourt to nile on the record bci’ol-c it. 

P ct i ti oiler’ s mu t i o 11 i s dcii i cd . 

1)ated: Novcii~bcr 10, 2004 

New Yorli, New York 

1 1  

Lewis I3al-t Stoiie 

Jiistice of Llic Suprciiic Coiirt. 
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