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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 49 

TRAVELERS CASUALTY AND SURETY COMPANY 
f/k/a THE AETNA CASUALTY AND SURETY 
COMPANY, 

Plaintiff, 

X l--_---_---l--__--_-_____l_________ll___ 

-against- 

CERTAIN UNDERWRITERS AT LLOYD‘S, 
LONDON, L’ABEILLE CIE D’ASSURANCES, 
ANGLO FRENCH INSURANCE COMPANY, LTD., 
BRITISH & EUROPEAN INSURANCE COMPANY, 
LTD., THE DOWA FIRE & MARINE INSURANCE 
COMPANY, LTD. , EXCESS INSURANCE COMPANY, 
LTD., LA PRESERVATRICE CIE D’ASSURANCES, 
MOTOR U N I O N  INSURANCE COMPANY LTD., 
ST. HELENS‘S INSURANCE COMPANY, LTD. 
and TUKEGUM INSURANCE COMPANY. 

Defendants. 
X ----------I-------_-_______________I___ 

TRAVELERS CASUALTY AND SURETY COMPANY 
f / k / a  THE ALTNA CASUALTY AND SURETY 
COMPANY, 

Plaintiff, 

-against- 

CERTAIN UNDERWRITERS AT LLOYD’S, 
LONDON, SUBSCRIBING TO LLOYD’S TREATY 
NOS. C.N. 12974, 12975, AND 12976, 
TUREGUM INSURANCE COMPANY, THE DOWA 
FIRE & MARINE INSURANCE COMPANY, LTD., 
EXCESS INSURANCE COMPANY, LTD. ,  and 
SCOTTISH LION INSUEWNCE COMPANY 
LIMITED. 

LONDON OVERSEAS INSURANCE CO. 
L,TD. , et al., 

and 

Defendants. 
X _ _ - - - - - _ - - - _ _ _ _ _ _ - _ - - - - - - - - - - - - - - - - - - - -  

CAHN, J.: 

Index No. 
118676/95 

DECISION 

Index No. 
601033/95 

Motion sequence number 023 in Travelers Casualty and S u r e t y  

Company f / k l a  The Aetna C a s u a l t y  and Surety Company v Cer-t-ain 
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Underwriters at Llovd’s LondQn, et al., Index No. 118676/9.5 (t.hc 

Koppers action), and motion sequence number 006 in Travelers 

Casualtv and S u r e t v  Companv f / k / a  The Aetna Casualtv and sur et.^ 

Companv v Certain Underwriters at L l o v d ’ s  London, et al., Index 

No. 601033/9S (the DuPont  action), are consolidated for 

disposition. 

The defendant reinsurers in both actions’ move for an order  

directing reimbursement of their costs and disbursements in this 

matter-, including reimbursement for the premiums that t h e y  paid 

f o r  the pre-answer security bonds that were demanded by 

Travelers; and (c) unsealing prior decisions issued by Justice 

Barry Cozier on May 20, 1998 and May 20, 1999, respectively. 

BACKGROUND 

The facts underlying these two actions were summarizcd more 

fully by t h e  New Y o r k  Court of Appeals in Travelers Cas .  and  Sur. 

Co. v Certain Underwriters at Llovd’s of London (96 N Y 2 d  583 

[2001]), familiarity with which is presumed. 

The Koppers Action 

Briefly, between 1960 and 1981, Travelers provided primary, 

excess and untbrella general liability coverage to the Koppers 

Company, I n c .  (Koppers) , a .large chemical manufact-uring compar-iy . 

‘The Koppers Reinsurers, the sole remaining de€endants j.n 
the Koppers act-ion, include: Certain Underwriters at Lloyd’s 
London; Anglo French Insurance Company, Ltd.; British I; European 
Insurance Company, Ltd. ; Dowa Fire & Marine Insurance Company, 
Ltd.; and Turegum lnsurance Company. 
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I n  o rde r  t o  a v o i d  e x c e s s i v e  r i s k  o f  l o s s  on t h e s e  p o l i c i e s ,  

T r a v e l e r s  p u r c h a s e d  v a r i o u s  t y p e s  o f  r e i n s u r a n c e ,  i n c l u d i n g  

e x c e s s  of l o s s  t r e a t y  r e i n s u r a n c e  f rom t h e  Koppers R e i n s u r e r s .  

Dur ing  t h e  e a r l y  1980s, Koppers was named i n  a number o f  

e n v i r o n m e n t a l  l a w s u i t s  b r o u g h t  by  f e d e r a l ,  s t a t e  a n d  local 

a u t h o r i t i e s ,  as w e l l  a s  by p r i v a t e  p a r t i e s .  These  s u i t s  a l l e g e d  

e n v i r o n m e n t -a 1  i n  j u r i e s  r e s u l t i n g  from d e c a d e s  of  c o m " r c i a 1  

a c t i v i t i e s  a t  numerous  i n d u s t r i a l  and  h a z a r d o u s  w a s t e  d i s p o s a l  

s i t e s  owned b y  Koppers. 

I n  1.985, fol . lowling t h e  commencement o f  t h e s e  environmeri1.a.I 

s u i t s ,  Koppers  commenced a n  a c t i o n  a g a i n s t  T r a v e l e r s ,  s e e k i n g  a 

d e c l a r a t i o n  of c o v e r a g e  for a l l  of  Koppers '  p o l l u t i o n - r e l a t e d  

l i a b i l i t i e s .  T r a v e l e r s  e v e n t u a l l y  s e t t l e d  thalr c o v e r a g e  suit. for- 

a p p r o x i m a t e l y  $ 1 4 0  m i l l i o n .  Trave le rs  s u b s e q u e n t l y  ceded 

a p p r o x i m a t e l y  $ 6 1 . 5  m i l l i o n  of  t h e  Koppers  s e t t l e m e n t  t o  i . ts 

v a r i o u s  r e i n s u r e r s .  However, a l t h o u g h  T r a v e l . e r s  h a d  t r e a t e d  e a c h  

sj . te  a s  a s e p a r a t e  o c c u r r e n c e  when apportioning t h e  settlcmenL 

among i t s  d i r e c t  i n s u r e r s ,  i n  a p p o r t i o n i n g  t h e  s e t t - l e m e n t  amoriy 

.it.s r e i n s u r e r s ,  T r a v e l e r s  t r e a t e d  t h e  e n t i r e  s e t t l e m e n t  a s  ;3 

s i n g l e  d i s a s t e r  a n d / o r  c a s u a l t y .  

I n  1 9 9 5 ,  a f t e r  demanding r e imbur semen t  from thc r e i n s u r e r s  

for t h e i r  p o r t i o n  of t h e  s e t t l e m e n t ,  ' T r a v e l e r s  commenccd t.he 

i n s t a n t  a c t i o n  s e e k i n g  m o n e t a r y  damages a n d  d e c l a r a t o r y  r e l i e f .  

In response, t h e  Koppers  R e i n s u r e r s  i n t - e r p o s e d  a c o u n t e r c l a i m  
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seeking declaratory relief in their favor. Travelers t-hen moved, 

almost immediately, to strike this responsive pleading on the 

ground t h a t  the Koppers Reinsurers had failed to post s e c u r i t y ,  

as required by Insurance Law § 1213 (c) (1). 

By decision dated May 15, 1996, this court (Louis Friedman, 

J.) granted Travelers’ motion, b u t  only to the extent of 

directing the Koppers Reinsurers to post thc requisite s c c u r - i t y .  

Fo11.owing further motion practice on this issue, the Knppers  

Reinsurers ultimately executed Pre-Answer Security Bonds totalinq 

$7,737,718.17. Thereafter, by Order dated September 10, 1997, 

Justice Friedman ordered the e n t i r e  file in the Koppers action 

sealed, d u c  to numerous references, throughout the file, t.o 

confidential documents belonging to third parties, 

In 1998, Travelers moved f o r  summary judgment, declaring 

that t h e  Koppers settlement constituted a single loss under the 

r e i n s u r a n c e  contracts. T r a v e l e r s ‘  motion w a s  denied by d e c i s i o n  

dated May 20,1998 (Barry Cozier, J.). That decision was sealed 

pursuant to Justlice Friedman’s September 10, 1997 order. Short.1~ 

thereaft:er, the Koppers Reinsurers moved f o r  summary judgment. 

dismi.ssing Travelers’ claims, and for a declaratory judgment. that. 

they had no further obligation to Travel .e rs  wi.th respeclr t.o the 

Koppers settlement. In a decision and order dated May 20, 1999, 

also sealed, Justice Cozier granted the Koppers Reinsurers’ 

motion to dismiss the complaint., and directed the Clerk t.0 enter- 
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a judgment in favor of the Reinsurers. The Koppers Reinsurers' 

request for a declaratory judgment in their favor was no't 

addressed in that decision. 

The DuPont Action 

Between 1967 and 1985, Travelers provided excess and 

umbrella I.iability coverage to E.I. DuPont de Nemours & Co. 

(DuPont) , one of the world's largest chemical companies.  In 

1989, DuPont was named as a defendant in various environmental 

injury lawsuits brought by government and private entities, 

involving multiple hazardous waste sites. Thereafter, DuPont. 

cvmmcriced suj t: against Travelers , seeking a declarat-ion of 

coverage on all pollution-related liabilities arising out. of 

these s u i t s .  T r a v e l e r s  eventually settled the coverage action 

brought by DuPont f o r  approximately $72 m i l l i o n .  

As it had in the Koppers action, Travelers t.reat.ed cach ..;it? 

as a separate occurrence when apport>ioning the DuPont sett.l.emcnI. 

among its own insurance policies; however, Travelers treated the 

D u P o r i t  sett.1 ement as a single disaster and/or casualty when 

allocating it under the applicable reinsurance treatj.es t . h a t  i.C 

had purchased in connection with its policies. 

Following its demand for reimbursement from the LSuPont 

Reinsurers, Travelers commenced the instant suit seeking m o n e t a r y  

darnaqes and declaratory relief. After the.DuPont Reinsurers 

asserted a counterclaim seeking declaratory relief in their 
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favor, Travelers filed an amended complaint, demanding that the 

DuPont Reinsurers post pre-answer security, as required by 

Insurance Law 5 1213 (c) (1). Followi.ng the issuance of t-he 

court’s May 15, 1996 decisi.on in Koppers, in which Justice 

Friedman had ordered the posting of pre-answer security, t.hc 

parties in Dupont stipulated to the posting of Pre-Answer 

Security, in the form of $7,358,373.00 in ‘commercial s u r e t y  

bonds .  

In January 1999, after Justice Cozier had issued the May 20, 

1998 decision in Koppers, denying Travelers’ motion for s u m m a r y  

j udyment., t.he DuPont Reinsurers moved for summary judgment 

dismissing al.1 of Travelers‘ claims and granting them declaratory 

reJ . ie f .  In a decision and order dated August 26, 1999, Justice 

Cozier granted the Dupont Reinsurers’ motj.on for summary 

judgment, dismissed Travelers’ claims f o r  the reasnns seL forth 

i.n his May 20, 1999 decision in Koppers, and adjudged and 

declared “that [the Dupont Reinsurers] had no f-urther ob1.j gat-ior-1 

tlo [Travelers] with respect to its sctt-lement o €  insurance 

coverage claims by E. 1:. DuPont de Nemours & Co. concerning 

pollution liabilities at the pollution sites a t  issue in the 

instant action.” This August 26, 1999 d c c i s i . o n  and or-der was 

filed under seal, as well., pursuant to Justice Friedman’s 

September 10, 199‘1 Order in the Koppers action. 
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The Aspea l s  

On November 1.6, 2 0 0 0 ,  i n  t w o  s e p a r a t e  d e c i s i o n s ,  t h e  

A p p e l l a t e  D i v i s i o n ,  First Depar tment ,  u n a n i m o u s l y  a f f i r m e d  

J u s t i c e  C o z i e r ' s  May 2 0 ,  1 9 9 9  d e c i s i o n  i.n Koppers ,  arid h i s  August  

2 6 ,  1 9 9 9  d e c i s i o n  i n  DuPont (for b o t h  d e c i s i o n s ,  see T r a v e l e r s  

C a s .  and  Sur. C o .  v C e r t a i n  U n d e r w r i t e r s  A t  L l o y d ' s  of  London, 

2 7 7  A D 2 d  1 0 0  [ l"f  Dept 20001). The Court of  A p p e a l s  s u b s e q u e n t . l y  

g r a n t e d  T r a v e l e r s  l e a v e  t o  a p p e a l  i n  b o t h  a c t i o n s ,  a n d  t -herea t - te r  

a f f i r m e d  both d e c i s i o n s  i n  a single d e c i s i o n  and o r d e r  dat-ecl 

O c t o b e r  1 6 ,  2 0 0 1  ( s e e  T r a v e l e r s  C a s .  and S u r .  Co. v CerLain 

U n d e r w r i t e r s  At.  L l o v d ' s  of London, 96 N Y 2 d  583 [2001]). 

The C u r r e n t  M o t i o n s  

i n  the i n s t a n t  m o t i o n s ,  t h e  Koppers  and  DuPont R e i n s u r e r s  

e a c h  move for a n  o r d e r  d i r e c t i n g  r e i m b u r s e m e n t  f o r  t h e  premiums 

that. t h e y  were r e q u i r e d  t o  pay t o  o b t a i n  t h e i r  p r e- a n s w e r  

s e c u r i t y  bonds ,  on t h e  g r o u n d  t h a t  t h e y  were a r e a s o n a b l e  and  

necessary e x p e n s e s  i n  t h i s  m a t t e r  (CPLR 8 3 0 1  [ a ]  [12]) - '  I n  

a d d i . t i o n ,  t h e  Koppers  R e i n s u r e r s  seek an order u n s e a l i n g  JusLicc 

C o z i c r ' s  May 2 0 ,  1 9 9 8  and May 20  1999 d e c i s i o n s  i n  K o p p e r s ;  t.he 

D u P o n t  R e l n s u r e r s  s e e k  a n  o r d e r  u n s e a l i  rig J u s t i c e  C o z i e r '  s August:. 

2 6 ,  1 9 9 9  d e c i s i o n  i n  Dupont. T h e  Koppers R e i n s u r e r s  a l s o  s e e k  

declaratory r e l i e f  on their c o u n t e r c l a i m .  

'Each of  t h e s e  R e i n s u r e r s  a l s o  moved f o r  r e l e a s e  of t h e i r  
p r e- a n s w e r  s e c u r i t y ;  however,  p u r s u a n t  t o  a p r i o r  s t i p u l a t i o n  and 
order, s u c h  s e c u r i t y  h a s  s i n c e  been  r e l e a s e d .  
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DISCUSSION 

C P L R  8301 (a) (12) provides that a party to whom c0st.s are 

awarded is entitled to tax necessary disbursements for such 

“reasonable and necessary expenses as are taxable accordinq to 

the course and practice of the court, by express provision of law 

or by order of the court.” The Koppers and DuPont Reinsurers 

argue that the bond premiums they paid, pursuant to Insurance Law 

5 1213 (c) (1) , were a “reasonable and necessary expense” of 

these actions, and, therefore, that they a r e  entitled to 

reimbursement for these costs. 

While bond premiums generally are not taxable as a 

reasonable and necessary expense of an action, in certain 

circumstances, courts have permitted a prevailing party to 

recover such premiums. For example, in John Deere Co. of 

Baltimore v Cerone Equipment Co. (33 AD2d 257 [3rd Dept], a f f d  27 

N Y 2 d  926 [1970] ) , the Appellate Dj.vi.sion awarded the appellant 

its costs in posting a security bond that was required, by CPLR 

7102, in order to regain possession of equipment suppl-ied to t - h e  

respondent. The Appellate Division determined that. the award was 

justified because the appellant had been required to provide the 

undertakinq in o r d e r  to regain possession; t .he appellant‘s right 

to possession of the equipment was “unquestionable;” the 

respondent had “interposed no defense that could be denominatcd 

in tihe slightest as meritorious;” and the respondent had 
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prevented peaceful repossession of the equipment and had rejcct-ed 

an opportunity to satisfy his obligation by paying over the 

amount due (id. At 258). Similarly, in P r o s s  v Jadam Equit.jes, 

Ltd. (171 AD2d 579 [lgt Dept 19911) and Two Guvs from Harrison-NY 

v S.F.R. Realty Assocs. (186 A D 2 d  186 [2nd  Dept 1992]), the 

Appellate Division, relying on the decision in Deere, found t h a t .  

the premiums for, respectively, an undertaking tro discharge a 

notice of pendency and a bond to obtain a second Yellowstone 

injunction, could be taxed as “reasonable and necessary expenses” 

in the circumstances involved therein. As the Appellate 

Division, Second Department noted in Allied Excavatinq Corp. v 

Graves Equipment Co., Inc. (99 AD2d 499, 500 [2nd Dept 19841, 

which a l s o  cited to John Deere Co. of Baltimore, suDra), 

where the losing party pursues a baseJ.ess c 1 a j . m  or 
unnecessarily delays resolution of the action, certain 
disbursement-s may be taxed which are n o t  statutorily 
authorized. 

As the prevailing party in these actions, the defendant 

Reinsurers are entitled to recover their costs and disbursements 

in defending these actions. The Reinsurers argue that, based on 

neere and i t s  progeny, these expenses should include the Gond 

premiums. Specifically, the Reinsurers argue that such 

reimbursement is appropriate, as they had no alternati.ve b u t  to 

post pre-answer security, since it was required both by Insurance 

Law § 1213 (c) (1) and by court order; Travelers’ claims were 

completely unfounded, as demonstrated by the decisions issued by 
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this court, the Appellate Division, and, ulti..mately, the CourL. of 

Appeals; and, Travelers’ demand for pre-answer security was 

unnecessary, as both defendant Reinsurers had always p a i d  all 

valid claims during their decades of insurance dealings in t.he 

state. 

Because this court finds the factual circumstances j r.1 t-hesc 

actions is distinguishable from those detailed in Deer.e, 

defendant Reinsurers’ motions, to the extent they seek 

reimbursement., under CPLR 8301 (a) (12), for the bond premiums 

required by Insurance Law § 1213 (c) ( I . ) ,  are denied. 

Insurance Law 1213 (c) (1) provides, in relevant par.\. . ,  

that 

[blefore any unauthorized foreign or alien insurer 
files any pleading in any proceeding against it, it 
shal.1 either: 

(A) deposit with the clerk of the court. in which the 
proceeding is pending, cash or securities or file with 
such clerk a bond with good and sufficient sureties, to 
be approved by the court, in an amount: to be Zixed by 
the court sufficient to secure payment of any final 
judgment which may be rendered in the proceeding, but 
the court may in its discretion m a k e  an order 
dispensing with such deposit or bond if the 
siuperint.enderit certifies to i t. that such insurer 
maintains within this state funds or securities in 
trust or otherwise sufficient arid available to satisry 
a n y  final judgment which may be entered in the 
proceeding, o r  

(E) procure a license to do a n  insurance business in 
this state. 

The purpose of this statute is to make sure that. ~l l i e r i  

insurers maintain sufficient funds in the State to satisfy any 
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potential judgment arising from the policies of insurance that. 

they issue here (Curiale v Ardra  Ins. Co., Ltd., 88 NY2d 268 

[1996]). The obligation to pos t  pre-answer security is a 

regulatory requirement, imposed only on unlicensed foreign and 

alien insurers. Unlike the undertaking required in Deere, a 

foreign or alien insurer may avoid the stiatutory rcquj.r-ernent. to 

post pre-answer security either by procuring a license to do 

business within the s t a t e ,  or by obtaining cer'tification t h a t .  it 

has sufficient f u n d s  or securities available within the st.ate t.o 

satisfy a potential. judgment. Thus, the necessity of p o s t i n g  

s u c h  security is the d i r e c t  result of t h e  insurer's choice to 

c o n d u c t  business in this s t . a t e  without a license or sufficient 

reserves. 

Further, although the defendant Reinsurers have prevailed at. 

every stage of this action, it cannot be said that t h e  claims 

asserted by Travelers were the type of compl.etely baseless, 

meritless defenses described in Deere. As noted by the 

Reinsurers in t h e i r  own moving papers, ,this action presented an 

issue of f . i r s t  impressi.or1 on a complex i.nsurarice matter. The 

novelty of the issue was underscored by the Court of Appeals, 

when it granted leave t o  appeal, despite the fact that the 

underlying Appellate Division decisions were unanimous. Whilc, 

ultimately, the Court of Appea1.s rejected Travelers' arqumerit ..s 

and affirmed both decisions, it did so o n l y  a f t e r  extensive 
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analysis, which differed to some degree from those of the 1.ower 

courts, and only after e x p r e s s l y  noting that Travelers' arguments 

had deserved discussion. Accordingly, since this court finds the 

reasoning in Deere t o  be inapplicable, given the circumstances 

presented here, defendants' motions, insofar as they seek 

reimbursement for their bond premiums, are denied. 

The Reinsurers' motions to unseal the prior summary judgment 

decisions of the trial court are also denied. While it appears 

that the Court of Appeals' decision, which is n o t  under seal, 

openly discusses the amount, as well as various other  detail.^, of 

the underlying settlements, the confidentiality of which led to 

the original decision to seal this file, it. does n o t  appear- t h a t  

all such confidential matters have been disclosed. A1l:houqh t.he 

defendant Reinsurers argue that unsealing these decisions will 

provide important judicial guidance, which they contend is 

especially importarit since this issue is one of first impression 

and there is an absence of controlling reinsurance case 1.aw on 

these matters, such guidance is more than amp1.y provided by t .he  

detaj. 1.ed and extensive discussion of the issues provided in the  

decision of the Court of Appeals. Accordingly, that branch of 

the motions is denied. 

T h i s  decision will not be sealed. 

However, t h a t  part of the Koppers Reinsurers' motion, 

seeking a fi.na1 declaratory judgment in their favor, is granted. 
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"[Wlhen a court resolves the merits of a declaratory judgment 

action against. the plaintiff, the proper course is riot to dismiss 

the complaint, but rather to issue a declaration in favor of the 

defendants" (Maurizzio v Lumbermens Mut. Cas. Co., 73 NY2d 951 

[1989]). Since the court did not issue a declaratory judqmcnt i n  

favor of the Koppers Reinsurers in its decisiori arid order 

dismissing Travelers' complaint, the motion is granted t.o the 

extent of adjudging and declaring that the Koppers Reinsurers 

have no further obligation to Travelers with respect. to its 

seLLlement of insurance coverage claims made by the Koppers 

Company, Inc., concerning pollution liabilities at t . he  pollution 

sites at issue in the instant action. 

Accordingly, it is 

ORDERED that motion sequence number 023 in Travelers 

Casua1t.v and Suretv Company f/k/a The Aetna Casualtv arid S u r e t v  

Companv v Certain Underwriters at Llovd's London, et al., Tnclex 

No. 118676/95 (the Koppers action), is granted solely to the 

extent of ADJUDGING AND DECLARING that the Koppers Reinsurcrs 

have no further obligation to Travelers with respect to iLs 

settlement of i . n s u r a n c e  coverage claims made by the Koppers 

Company, Inc., concerning pollution liabilities at: t--ke pollution 

sites at issue in the instant action, and the motion is otherwise 

denied; and it is further 

ORDEKED that motion sequence number 006 in Travelers 
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C a s u a 1 , t y  and  Suretv Company f [ k / a  The Aetna Casualtv and  Surety 

Companv v Certain Underwriters at L l o y d ' s  London ,  et al. I I n d e x  

No. 601033/95 ( t h e  DuPont  a c t i o n )  i s  denied. 

This c o n s t i t u t e s  the dec i s j -on  arid o r d e r  of the C o u r t .  

DATED: July 12, 2004 

ENTER: .- /;'dL ____ _ 
J . S . C .  
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