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CNDEX NO • 

MOTION DATE 

MOTION SEQ. NO. ol 
MOTION CAL. NO, 

The following papers, numbered 1 to __ were read on this motion to/for -------

I
I PAPERS NUMBERED 

Answering Affidavits - Exhibits ----, __ _ 
Notice of Motion! Order to Show Cause - Affidavits - Exhibits .. . 

Replying Affidavits------------------

Cross-Motion: = Yes ··¢'No 

Upon the fo~egoing papers, it is ordere/ that this motion 

:\10Tl0): IS DECIDED £N ACCORDA.,CE WITH THE ATTACHED 
~1E\10RA."\"DL~1 DECISIO:'.':. • :_. 

f ,/ 

F §LED 
APR 2 2 2004 

NEW YORK 
TY CLERK'S OFFICE couN 

~ ~ ,, !, jY I 
0 5 Dated: ______ · _...f .11_._· .... ,; '-.. __ _ 
~.., J.S.C. 

Check one: ~FINAL DISPOSITION L DISPOSiTION 
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SL"PRE~uE COL'RT OF THE STATE OF :\"EW YORK 
COCXTY OF XEW YORK: PART 56 

~~--~~---~-------------~---~-----~-----~-----.:'\ 
JJAL\rE HARLOCK and CLICK .MODEL 
~IA.,AGEYiE.'\T. f.\:C.. 

Piainti ffs. 

-aga.Cnst-

SCOlfT KAY. f:'\C. and JOI:D: DOES, 1-5. 

Defendants. 

~~~---~~~~-~-----~-~---~--~--~----~---~--~-){ 

RJCHARD B. LO\YE, ITI, J.: 

Index N9 601743103 

Tinns as a motiol11 by defendant, Scott Kay, Inc. (Scott Kay) for an order, pursuant to CPLR 

32 Il :!. dismissing me causes of action contained in the complaint. Plaintiffs cross-move for an 

order, parsuantt tto CPLR 3212, granting partial summary judgment against defendant as to 

~iaihnllc~y~ for an order, pursuant to CPLR 3111, dismissing defendant's affirmative defenses; and 

<!ITT oridler, pmsuam lo CPLR 312-t compelling defendant to appear for a deposition. 

BACKGROL~D 

Plairr:ntiff Jan me Harlock (Harlock) is a professional fashion model, and plaintiff Click 

.\forle! :\fanagemen: .. U1m:. (C!ack) is in the business of managing models. Scott Kay is a 

corpnrailoon om th:e limsirtess cf sdlnng, and or distributing, among other things, engagement rings 

and \".·edding bands. h cs Wtrlisputed that Harlock attended two separate photo shoots for Scon 

Kay. me firs~ ~holo shont JShool I l on June 19. 2000 .• md the second photo shoot (Shoot 2) on 

Juroe 2 U. ~(!J_i_) ~. and 1u1at Hark~ck \\as r~presente-d by nick J~ me times of the photo shoots. On or 

aboQll~ June JS, 211110. Oid: 1awoiccd Scott Kay ~he sum of SS.400.00 for Shoot I, representing 

S.f.51!}1.HJ(l) for Har~od~·s f~. and S9nn.no for Click's commission. On or about June 2S. 2001. 
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Oid: invoiced Scott Kay. ~he sum of S5,400.00 for Shoot 2, again, representing S4,500.00 for 

Har~cck's fe~. and S9nru:m for Click's commission. Scott K~y paid both invoices in full. \Vhat 

the parties dispute are two wrirten fonns, printed and supplied by Click, which are filled out on 

top by Har!cck, and signerl on the bottom by hoth Harlock and a representati\'e of Scott Kay. 

Time mformation 0111 cop includes, among other things. the client's name and address, the date and 

~ero~ of aime aUoca~ed for the photo shoot, the fee. and the o\·ertime rate. Directly below this 

irr11fonman.icro. read the words ".\'IODEL'S RELEASE." Approximately si.'\ spaces are left blank in 

the fusl few ~ines of the printed fonn. "N'o other words are added, and no words are crossed out. 

Ad d&t~ honom of me form are the signatures oflhe client's [Scott Kay's] representative and that 

ohlh:e mrnl!e~, Har~ock. This is not disputed. 

Har1ock's phoaos from Shoot l appeared in bridal magazines prior to June 28, 200 I and 

lITT:e pnmos o.aken in Shoot 2 ha\·e appeared in bridal magazines prior to June 28, 2002. However, 

od OS 2l~SO all~eged by p~aintiffs. and not disputed by defendant, that the photos taken in both shoots 

oove continued to be used by Scott Kay, in both still and \'ideotape fonnats, in non- bridal 

D"mllguones. The use indudes lnStyle magazine, Marie Claire magazine and Scott Kay's website. 

Acot:{!;r.d.Oimg ~o p~aimiffs, nm only ha\.·e they not received payment for such use, but lhat the use 

odsd(os 1!.Ull'!!amihori1ed. As .J result~ plaimiffs commenced this action seeking damages based on 

defendant's a~ regetl breach of contract. invasion of pri\'acy under section 51 of the New York 

Ci\ n~ Rights la''-". and Dl!'ll\'asion of plaintiffs' right of publicity. 

P~ann[cttTs conttcnd mal Harim::k never exernaed rdt!ases, and lhat the purported releases 

(Defendam's Exhibit 6 ~ r.eini..>J ~p-0n by Scou Kay. ar~ ;icrua~!y \'Ouchers, con1im1ing her work 

acan"-i~y. and no1hing mor'I!. According to Harlodc she cxetu~cd a \·oucher for each photo shoot 
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hocaUJ1se ·'[i]~ is my ordinary business practice lo e:xecme \·ourhers when I attend photographic 

si1001s as a model because Lhey enable me to keep a record of the jobs that I have performed and 

they are a signed acknowledgment by the client that I attended the shoot'' (Harlock Affidavit, at 

·f». Hadack further expianns that the payment recei\·ed for earh shoot entitled Scott Kay to utilize 

air.e !Pholograpi"Ds ~ake11 at each shoot, only in bridal magazines, and only for a period of one year 

lfrom n&i:e date of each im·oiced shoot. 

DISCt:SSIO~ 

Scott Kay's motion for summary judgment dismissing the complaint is granted. 

The reiease srn~es. in rele\·ant part: 

rn considera~ion of receipt of the fee (inclusive of service fee) negotiated with my 
manager, I hereby sell. assign and grant to and The right and 
permission to cop}right andJor use andJor publish one photograph or likeness of 
me on ·whcch I may be included in whole or in part of composite or reproduction 
tt.hcroof on color or otherwise, in the United States and for for 
___ for __ momhs lo begin no later than four (4) months from this date. 

Seon Kay comends that each rjme Harlock signed this fom1. as is. without adding or 

de~ettoirng 3l11Y terms. she effectively signed releases that are unlimited as to time or medium of use. 

IP~ru11ttiflfs contend that the failure of the signing parties to fill in the blank spaces demonstrates 

~ih!<ll[ me \'Ol.tcher \\·as 11c\·cr Dn~cnded to be used as a release. 

Ilt os well settled lhat a general release is go\·emed by principles of contract law and thac 

the tr~dntional bases for sening aside wTitten agreements, such as a release, are duress, illegality, 

framt or mmua~ mistake. which must he established hy lhc party challenging the release, or the 

rdea.se snarn:ls I :\lam?]ni \' :\kC'iurn. 24 :\Y2d 556. 562 - 563 [ 1969]) ... Jn the absence of these 

fac~ors. ~fthe ~anguage of tr.he wafrer is dear and llrnamhiga.mu~. lhe daim by one party that it 
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m~ende<l s·omel.hing e~se is insufficient to vitiate I.he waiver's force and effect" (1 & K Holding 

Com. v Tropica~ Aquarium at Hicksville, Inc., 192 AD:!d 643, 645 (21:.t Dept 1993]). Harlock's 

daim thai the release was intended only to be a confirmation that the photo shoot had occurred, 

conttadicns lhe plain ij anguage of the release. Furthermore, the spaces left blank do not render 

\.·ague di:e essen4ia] ~enns of the release (Express Industries and Tem1inal Com. v New York 

Snatte Depl ofTransp., 93 :\"Y.2d 584, 589 - 590 [1999]). 

P~ainitiffs' conaention that the "purported release" raises '"more factuaJ questions than it 

rescu\'es" (:.\foody Affida\·it. ·~ 16), is without merit. ('lick does not dispute that it prepared the 

form. amrl ah.here exis~ any ambiguity in the language of the form , such ambiguity is construed 

C!lgairua ilie drafter. Gick (Guardian Life Ins. Co. of America. Inc. v Schaefer, 10 ~~2d 888, 890 

[D9£7]). HoweH~r, the words '"Model's Release" are clear, and the remaining language is equally 

dear-, wi~ui\·otaJ and unambiguous. "If the signer could read the instrument, not to have read it 

'<'+as gross O"tegijigence; if[s]he could not read it, not to procure it lo be read was equally negligent; 

DD'll e3~er case the writing binds fher]" (Pimpinello v Swift & Co., Inc., 253 l\'Y 159, 162 - 163 

CO~CLI:SIO~ 

Accordingly. it is 

ORDERED that the motion to dismiss is granted and ~he complaint is dismissed with 

costs and disbursemen:s to defendant Scott Kay. Inc. as taxed hy the Clerk of the Court; and it is 

further 

ORDERED ilial p!a.in~iffs' cross mm.ion is denied in i~ cntire[)1; and it is further 
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------- ~-----

ORDERED mat the Clerk is directed lo enter judgment accordingly. 

Dated: Apri~ n 9, 20~ 

E~"TER: 

'~ 
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